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CURRENT TOPICS. 


THE St. Louis Bar Association held a meeting 
on Saturday last for the purpose of considering 
the state of the docket of the supreme court. Al- 
though nothing definite was agreed upon, the 
meeting having adjourned without any formal ac- 
tion, the mover of a resolution which was dis- 
cussed at considerable length presented some fig- 
ures which show conclusively that some remedy 
is necessary. In 1870, the supreme court disposed 
of 299 cases on its docket; in 1871, of 326 cases; 
in 1872, of 396 cases. To the close of 1872 the su- 
preme court consisted of three judges. In 1873 
the number was increased to five judges, and the 
five judges in that year disposed of 461 cases; in 
1874 they disposed of 529 cases, and in 1875 of 427 
cases, and last year they got through 316 cases. 
For the April term of the present year 850 cases 
were on the supreme court docket, awaiting a 
hearing. This is an exceedingly unsatisfactory 
state of affairs. The block in our supreme court 
is almost as bad as in the Supreme Court of Dli- 
nois; but the legislature of the latter state has 
adopted a bill creating intermediate courts of ap- 
peal throughout the state, while our legislature 
has just adjourned for two years without having 
taken any action upon this subject. The root of 
the evil, we apprehend, consists in allowing ap- 
peals in unimportant cases, and in hearing argu- 
ments upon points and exceptions which are de- 
void of merit. Much time and labor would be 
saved to the judges, if the Practice Act were so 
amended as to allow a peremptory decision of 
alleged errors in the court. below, in some such 
manner as under the English practice on an appli- 
cation for a rule nisi. 





IN THE Supreme Court of the United States, 
during the past term, in the case of Loyd v. The 
State, the following case was brought up on error 
to the Supreme Court of the State of Alabama: 
The defendant, having been indicted under a stat- 
ute of Alabama for carrying on a lottery without 
legislative authority, claimed in defense a right to 
carry on the lottery in question under a subsequent 
statute passed on the [0th of October, 1868; this 
latter statute was repealed in March, 1871. It was 
admitted on the trial that the acts charged against 
the defendant were done under that statute, and 


would be legal if the statute were constitutional © 


and had not been repealed. The requirements of 

the statute had been carried out by the defendant. 

Under a previous indictment against the same de- 

fendant for a similar offense, the supreme court of 

the state had held that the statute in question con- 

stituted a contract. and that the repealing act was 
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for that reason void. In that case, the only matter 
before the court was the meaning of the statute; 
its constitutionality was not called in question. 
On the trial of the case at bar, the defendant 
relied upon that decision of the court, but he was, 
nevertheless, convicted and sentenced. On appeal 
to the supreme court of the state, the judgment 
was affirmed,—the court deciding that the statute 
of October 10th, 1868, was unconstitutional. The 
Supreme Court of the United States held that the 
previous adjudication of the court upon the mean- 
ing of the syatute,—that it constituted a contract 
between the defendant and the state,—did not 
estop the state from denying its constitutionality 
in the present case, nor conclude the court upon 
that question, although the point might have been 
raised and determined in the first instance. ‘.We 
are not prepared to admit,’’ say the court, “‘ that 
it is competent for any one legislature, by any 
contract with an individual, to restrain the power 
of a subsequent legislature to legislate for the 
public welfare, and to that end to suppress any 
and all practices tending to corrupt the public 
morals.’? See Moore v, State, 49 Miss. 147; Metro- 
politan Board of Excise, 34 N. Y. 663. 


_— 
—— 


THAT the Indian judges are not independent of 
the executive has been decided by the English 
Secretary of State in a minute which has recently 
been laid before Parliament, and which has called 
forth a protest from the bench of India, and much 
opposition from the press of Great Britain. A-Mr. 
Fuller was charged before an Indian magistrate 
with causing the death of a native servant by strik- 
ing him on the head with a cane. A post-mortem ex- 
amination proved that the man had died from 
rupture of the spleen; and the magistrate, being of 
opinion, on the evidence, that the act of Mr. Fuller 
did not come within that class of ac's specified in 





‘the Indian Penal Code as amounting to the of- 


fense of culpable homicide, convicted the prisoner 
of * causing hurt”’ merely, and fined him thirty 
rupees, with the alternative of fifteen days’ im- 
prisonment. At the instance of the governor-gen- 
eral, the local government called the attention of 
the high court to the case, and obtained from them 
an intimation that, though the sentence awarded 
by the joint magistrate was, in their opinion, 
‘* perhaps inadequate, yet that it did not seem to 
the court to be specially open to objection, and 
therefore did not call for interference.’’ There- 
upon the governor-general wrote to the magis- 
trate, expressing his ‘‘ regret that the high court 
should have considered that its duties and respon- 
sibilities were adequately fulfilled by the expres- 
sion of such an opinion,’’ severely reprimanded 
the magistrate for ‘‘his great want of judgment 
and judicial capacity,”’ and directed that he should 
not be employed in any higher office for at least a 
year. The high court protested against this inter- 
ference with their judgment, and the matter being 
appealed to the English government, the latter 
approved and confirmed the action of the gov- 
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ernor-general on the ground that Parliament had 
deliberately withheld from the Indian judges that 
independence of the executive, which, on a solemn 
occasion, was formally conferred upon the English 
judiciary. 





Two DECISIONS of the Supreme Coyrt of the 
United States upon the subject of insurable inter- 
est in life insurance have come to our notice since 
the publication of our editorial comments in the 
JOURNAL of last week. Both decisions were 
rendered at the late term of the Supreme 
Court, and have not yet been reported. In the 
first case,—Connecticut Mutual Life Insurance 
Co. v. Schaeffer.—the action was brought on a 
policy of insurance on the joint lives of George F. 
and Francisca Schaeffer (then husband and wife), 
payable to the survivor on the death of either. In 
1870 they were divorced, and alimony was decreed 
and paid to the wife; and there was never any 
issue of the marriage. They both subsequently 
married again, after which, in 1871, George F. 
Schaeffer died. This action was brought by Fran- 
cisca, the survivor. The company resisted pay- 
ment on the ground, among others, that the 
insurable interest by each in the life of the other 
ceased by reason of the divorce. The court, how- 
ever, held that a life policy, originally valid, does 
not cease to be so by the cessation of interest in 
the life assured. The opinion in this case contains 
an exhaustive review of the subject of wager pol- 
icies. In the second case,—tna Life Insurance 
Co. v. Franee,—the court was called upon to con- 
sider the question as to whether a sister has an 
insurable interest in the life of a brother upon 
whom she is not dependent «for support. The 
aetion was brought by David France and Lucetta 
P., his wife, to recover the amount of a policy of 
insurance for ten thousand dollars issued on 


the life of Andrew J. Chew, of Philadelphia, © 


dated September 13, 1865, and payable to the 
said Lucetta. One ground of defense was, that 
Lucetta P. France had no insurable interest in her 
brother’s life. Lucetta was Chew’s sister, and this 
fact was stated in the policy; that, at the time the 
policy was issued, she was married to the other 
plaintiff, David France, and in no way dependent 
on her brother for her support; that the latter was 
earning his living as a ladies’ shoemaker, and was 
of small means. Evidence was given tending to 
show that Mrs. France had, at different. times, 
loaned money to her brother to an amount of some 
two thousand dollars, and lent him four hundred 
dollars more in September, 1865; that a previous 
policy of like amount with the present had been 
obtained of the defendant company on Chew’s life 
for his sister’s benefit in June of the same year, 
and that at the time of issuing the policy now in 
suit he was unmarried, but was engaged to be 
married, and was in fact married the next day. 
The premiums were received by the company from 
Chew. The court held the interest sufficient, and af- 
firmed the judgment obtained by the plaintiffbelow. 





THE CIRCUMSTANCES, under which a solicitor is 
justified in acting professionally against a former 
client, are discussed in a recent English case,— 
In re Electric Power Co., 25 W. R. 603. It is there 
held that, notwithstanding the rule that a solicitor 
must not use information acquired in his profes- 
sional capacity in any subsequent proceedings 
against his former client, a solicitor, who has 
acted in the formation of a company and been dis- 
charged, may act for a petitioner to wind up the 
same company, when all the facts upon which the 
petition is based might have been ascertained by 
any person in the position of the petitioner. The 
principal English cases bearing on the question 
are Cholmondely v. Clinton, 19 Ves. 261, and 
Davies v. Clough, 8 Sim. 262. In the former case 
Lord Eldon remarked: ‘‘A most honest man, so 
changing his situation, might communicate a fact 
appearing to him to have no connection with the 
case, and yet the whole title of his former client 
might depend upon it. * * * It appeared to 
me, and to all the judges, that nothing could be 
more dangerous than to permit a solicitor em- 
ployed by A, in a cause between him and B, to 
leave A while still willing to retain him, and enter 
into the service of B.” In the latter case the 
Vice-Chancellor said: ‘‘For my own part I can 
not conceive anything to be a greater breach of 
professional duty than for a solicitor, first of all, 
as the solicitor of one party, to carry on a negotia- 
tion for the benefit of that party and have it com- 
pleted, and, afterwards, to act as the solicitor for 
other parties, in order, by his own personal knowl- 
edge of the transaction, to destroy that which he 
had done for his former client; and that, not be- 
cause he was discharged by his former client, but 
because he made an exorbitant demand, which was 
resisted and ultimately defeated; so that he vir- 
tually discharged himself. Such conduct appears 
to me to be such a flagrant breach of duty that the 
court is bound to interfere.’”’” The partner of the 
solicitor in question was also restrained, in this 
case. See also Panatt v. Panatt,2 DeG. &S. 258; 
Beer v. Ward, Jac. 80. These were all applica- 
tions for injunctions to restrain the solicitors from 
changing sides. The common-law courts used to 
punish by fine and imprisonment such action on 
the part of their attorneys. It certainly seems 
most unprofessional for an attorney to appear as 
the representative of different interests at different 
periods in the same case. In England, at least. he 
would not be allowed to do so, were the matter 
brought to the attention.of either court. Our atten- 
tion has not been directed to the American cases 
upon this subject ; but if any attorney in this country 
is desirous of appearing on more than one side of a 
law-suit, we would advise him to imitate a certain 
French legislator spoken of in a Paris paper: An 
honorable member. rises in the Assembly to speak, 
wearing a huge waxen nose. The speaker—‘‘ The 
honorable gentleman will take off his false nose 
and come to order.” ‘Excuse me, Mr. Speaker, 
but I have occasion to violate my pledges to my 
constituents, and do not wish to be recognized.” 
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UranH DIVORCES are a very unsafe means for 
severing the matrimonial knot. In Indiana, in the 
Dearborn circuit, the legality of one of these cases 
was recently brought into issue, and the decision, 
we are informed, has spread considerable dismay 
among such of the citizens of that state as have 
endeavored to set aside the marriage contract by 
the aid of a Chicago “‘law agency.”” The charge 
in this case was fornication, and was brought by 
the first wife of the defendant. In his defense he 
produced a decree of divorce from this wife, grant- 
ed by a Utah court. In obtaining this divorce, he 
had never, it was proved, been nearer than Chicago 
to the court which allowed it. Such a divorce, the 
judge instructed the jury, could not avail him, and 
he was therefore convicted. The Territorial Legis- 
lature of Utah, we learn from the charge of the 
court, has the power under the Constitution of the 
United States and the laws of Congress to enact 
laws affecting the citizens of said territory ; but the 
operation of such laws can not extend beyond its 
geographical limits. In other words, citizens re- 
siding beyond the limits of that territory are not, 
and can not be, affected by such laws until they 
place themselves within the sphere of their opera- 
tion. It has no power to pass a law providing for 
the severance of the bonds of matrimony between 
a husband and wife who reside beyond the limits 
of the territory at the time the decree is granted, 
and who never resided within such territory. But 
where a husband resides bona jide in one state or 
territory, and the wife in another, either state or 
territory, as the case may be, has authority in re- 
spect to the marriage relation to dissolve it, so far 
as the party resident within its limits is concerned ; 
and to make the decree dissolving the marriage 
bond effective, it is not necessary that the party 
defendant be a resident of the state or territory 
where the decree is granted. The residence bona 
Jide of the plaintiff would vest the court with juris- 
diction, not only of the person of the plaintiff, but 
the subject of the action also. To constitute a 
residence, the party must be domiciled within the 
state or territory where he seeks the divorce. If 
he is so domiciled, with the intention of remain- 
ing, and has abided there the length of time re- 
quired by the statute law of the place necessary to 
constitute such residence (if there be such a law), 
this would vest him with the right to bring a suit 
for divorce for any of the causes for which a 
divorce may be decreed under the law of the state 
or territory where he has established his residence 
as aforesaid. The statute law of Utah Territory 
concerning the granting of divorces provides that, 
if a person, in a petition for divorce, ‘upon oath 
or affirmation,” says he “‘ wishes to become” a 
resident of such territory, the court may decree a 
divorce for any of the causes enumerated in said 
statute, on being satisfied that the “ application is 
made in sincerity and of his own free will and 
choice, and for the purposes set forth in the peti- 
tion.”’ A divorce obtained under this statute, the 


court held, would be invalid, for the court could 
not obtain jurisdiction in such a manner. ..- 





os 7 O55 
mal re aN ELE SY 
THE JURISDICTION OF STATE COURTS IN 
CASES ARISING UNDER THE PATENT- 

RIGHT LAWS. 

Congress has power under the Constitution (art. 
1, sec. 8) ** to promote the progress of science and 
useful arts, by securing * * to inventors * * 
the exclusive right to their * * discoveries.” 
The U.S. Rev. Stats., sec. 711, provide, in sub- 
stance, that the jurisdiction of the courts of the 
United States shall be exclusive of the courts of 
the several states, in all cases arising under the 
patent-right laws of the United States; and sec. 699 
provides, in substance, that an appeal from, or 
writ of error to, the several courts of the United 
States, lies to the Supreme Court of the United 
States in any case touching patent right, without 
regard to the sum or value in controversy. It is 
plain from these provisions that, in all cases 
arising under the patent-right laws, the controversy 
can be determined by the federal courts alone, 
and the litigants have a right to a review of the 
decision of the circuit court without regard to the 
sum or value in controversy. Now, the only 
‘cases’ provided for in terms by the statutes are, 
(1) where the officers charged with the duty of 
issuing patents decide against an applicant, and 
he brings a bill in equity in the circuit court to 
determine his right to a patent, with the right to 
appeal; (2) in cases at law or in equity, where the 
substance of the complaint is infringement or in- 
terference. Rev. Stats., sec. 4909 to 4921. The 
gist of the controversy in both instances, however, 
is an interference between patents, or a conflict as 
to the nature and extent of patented inventions; 
the parties being either those holding patents, or a 
patentee and one applying fora patent. In such 
cases or controversies, there is no conflict of au- 
thority as to the exclusive jurisdiction of the fed- 
eral courts. 

But suppose a patentee sells or assigns to another 
a territorial interest in his patent, as for example 
the right to use, manufacture and sell the patented 
machine in the State of Illinois, and takes in pay- 
ment the note of the purchaser for $300. The 
patentee brings suit on this note in a state court, 
and the maker defends, setting up that the patent- 
right interest was the only consideration; that the 
patent was void for want of novelty; that it was 
not a patentable invention; that the invention 
covered by the patent had been in public use 
before the patent was issued; that there was a 
prior patent for the same invention, and so on,— 
the gist of the defense being a want or failure of 
consideration. In a case of this kind, can a state 
court inquire into the validity of the patent, for 
the purpose of determining the question of want 
or failure of consideration? In other words, can 
the state court determine the validity of a patent 
for an invention whenever the question arises 
collaterally as one of the issues in a case? The 
writer has found no decision of this precise ques- 
tion by the United States Supreme Court. The 
state courts have decided it, some for, others 
against, their own jurisdiction; the greater num- 
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ber, however, following the case of Rich v. At- 
water, 16 Conn. 409, which sustains the jurisdic- 
tion of the state courts. There is a full discussion 
and citation of authorities to sustain that view in 
Middlebrook v. Broadbent, 47 N. Y. 443; Merserole 
v. Union Paper Collar Co., 6 Blatchf. 356, and 
Goodyear v. Union India Rubber Co., 4 Blatchf. 
63,—these last cases being by the United States 
Cireuit Court, Southern District of New York. 
The principle upon which these cases really turn 
is, that the state courts have jurisdiction of all 
cases and legal questions wherein such jurisdic- 
tion is not prohibited in express terms by the Con- 
stitution of the United States, and by the laws 
passed in pursuance of such prohibition. These 
cases hold, in effect, that ‘‘ cases arising under the 
patent laws” are actions concerning ‘* interfering 
patents,’’ and where a “ patent has been refused,” 
and none other. 

This narrow construction of the law is hardly 
satisfactory, nor is it likely to be followed by the 
United States Supreme Court, judging from its 
recent dictum on this question, and its construc- 


tion of the ‘“‘commerce clause” of the Constitu- - 


tion and the extent of federal power under it. 
Cannon v. New Orleans, 20 Wall. 577, and cases 
referred to. In the matter of patent rights, Con; 
gress has power to promote the progress of science, 
ete., by securing to inventors the exclusive right 
to their discoveries; and it has provided that the 
federal courts shall have ‘exclusive jurisdiction 
of cases arising under the patent laws.”’ The 
language of the statute is construed to exclude 
the power of the state courts, exercised directly 
or collaterally, in the cases of Elmer v. Pennel, 40 
Me. 434; Dudley v. Mayhew, 3 Comst. (N. Y.) 14; 
Ex parte Robinson, 2 Bissell, 386 ; Curtis on Patents, 
sec. 495-6; and in Claflin v. Houseman, 93 U.S. 130, 
there is a dictum by Bradley, J., holding that the 


correct rule on this subject is laid down in Elmer | 


v. Pennel, and Dudley v. Mayhew. The reasons 
upon which these latter cases are based may be 
summed up about thus: The real value of the 
patent to its owner lies in the right to sell terri- 
torial rights, and to license the use of the inven- 
tion to others. The government, after proper 
proceedings, (perhaps an appeal by the applicant 
to the Supreme Court of the District of Columbia, 
or by bill in equity in which he has compelled the 
Commissioner of Patents to issue his patent), has 
stamped the invention as new and useful. The 
subject-matter of patents is, by the Constitution, 
within the exclusive control of Congress, and there 
is no express power given by Congress to the state 
courts in the matter. But, when the patentee un- 
dertakes to exercise the right conferred by the 
patent, by selling rights or gran licenses, the 


state courts may, in every sale or license, declare 
that there was no consideration because the patent 
is invalid, if the rule in Rich v. Atwater is correct. 
This would clearly nullify the privilege or monop- 
oly conferred by the patent; and the patentee has 
no redress, because sec. 699 of the Revised Statutes 
gives no right to an appeal from, or writ of error to, 





the supreme court of a state, and the right of appeal 
in such cases is statutory. Take the case first put. 
The patentee sues on his note, and the defense 
made is want of novelty. The court reasons that 
this is not a case arising under the patent laws, 
but a suit on a note, and a defense of no considera- 
tion, for want of novelty in the patent. The court 
decides the patent void, and gives judgment 
for defendant. This may be done in every sale, 
contract, or license, made or entered into in the 
United States; and the patentee can never get the 
qnestion of novelty before the United States Su- 
preme Court, unless he can get into litigation with 
the resident of another state, and the sum in con- 
troversy is sufficient for an appeal. Thus, the sale, 
license, or other beneficial use of the invention 
would be under the control of the state courts, 
and the patentee would be protected by federal 
authority in the mere possession of the printed 
document signed by the commissioner, and noth- 
ing more. The principle asserted in opposition to 
the jurisdiction of the state tribunals is, that the 
general government intends to protect the pat- 
entee in the beneficial use of his invention; that 
wherever it becomes necessary to construe the 
patent, either by comparison with other patents, 
or with other machines (if the patent is for a ma- 
chine), or to determine whether the so-called in- 
vention was patentable, or to decide any similar 
question, then there is a ‘‘ case arising under the 
patent laws,” and the federal jurisdiction is exclu- 
sive. The suggestion. that, if such a defense as 
that referred to, supra, is not permitted in the 
state courts, a party who has purchased a worth- 
less patent right is without remedy, is met by the 
decision in Mowry v. Whitney, 14 Wall. 439, in 
which it is said that, if any person is injured by the 
existence of a patent wrongfully issued, or where 
such patent has been issued upon false suggestion, 
he may have a writ of scire facias, with the consent 
of the attorney-general, to have such patent re- 
pealed; and the court goes on to say: ‘It would 
seriously impair the value of the title which the 
government grants after regular proceedings before 
officers appointed for the purpose, if the validity 
of the instrument by which the grant is made can 
be impeached by any one whose interest may be 
affected by it, and would tend to discredit the au- 
thority of the government in such matters.”” The 
ease before the court was an action to repeal a 
patent, and the objection was that the govern- 
ment had not been made a party. 

Upon the whole, the relative powers of the state 
and federal courts on this question are not very 
clearly defined by any decision which will be, at 
present, generally accepted and acted upon by the 
others; such at least is the judgment of the writer 
from his investigation of them. W.C., JR. 


AN ESSAY upon the Rights and Liabilities of Married Wo- 
men under the Laws of Ohio, by Jabez E. Stevenson, of the 
Cincinnati Bar, has been received by us. It was read be- 
fore the bar association of the latter city at one of their 
meetings, and is prepared with care. Thirty-six Ohio Stat- 
utes, and nearly one hundred cases upon this branch of the 
law are cited in the discussion. 
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ATTACHMENT — COMPOSITION PROCEED- 
INGS. 


IN RE SHIELDS. 


United States District Court, District of Iowa, May 
Term, 1877. 


Before Hon. JAMES M. LOVE, District Judge. 


Where an involuntary petition in bankruptcy is filed 
against an alleged bankrupt, and, prior to an adjudication 
thereon, composition proceedings are instituted and a 
composition had with the creditors of such alleged bank- 
rupt, it seems such composition will not dissolve an attach- 
ment issued and levied within four months from the date 
of filing such petition as against a creditor who took no 
part in such composition proceedings. 


September 14, 1875, Armill brought an action in the 
District Court of Iowa in Scott County against Shields 
by attachment, and upon the same day levied upon 
certain personal property of Shields. Immediately 
thereafter, certain creditors of Shields filed an invol- 
untary petition in bankruptcy against Shields, and 
upon the same day Shields applied for a composition 
meeting under the provisions of section 17 of the act 
of Congress, entitled “‘An Act to amend and supplement 
an act entitled ‘An Act to establish a uniform system of 
bankruptcy throughout the United States, approved 
March 2nd, 1867,’ and for other purposes,” approved 
June;22nd,1874. A meeting was called under the direction 
of the court forthat purpose. On the 20th day of October, 
and prior to the convening of said composition meeting, 
Armill obtained judgment in the state court against 
Shields, and a special execution was authorized to be 
issued against the property attached. After the ren- 
dition of the judgment aforesaid, said meeting of cred- 
itors was held, at which said Shields proposed a com- 
position with his creditors, which was duly accepted 
and confirmed by the requisite number of creditors, 
and upon hearing before the court approved and 
ordered recorded as provided by law. 

Shields was not adjudged bankrupt, nor was any 
assignee appointed, nor any assignment made of his 
estate. Armill had notice of all proceedings in the 
court of bankruptcy, but took no part therein. 

Armill refused to accept payment under the terms of 
the composition, but threatened to issue execution 
upon his judgment and sell the attached property; and 
thereupon Shields filed this bill in the court of bank- 
ruptcy, asking that Armill be enjoined from proceed- 
ing under his judgment. 

Brown & Campbell, attorneys for Shields; Stewart 
& White, attorneys for Armill. 

LOVE, J.: 

The precise question in this case is, whether or not a 
composition under the bankrupt law, without an adju- 


dication and assignment, operates to displace or dis- | 


solve an attachment in a state court, levied within four 
months of the proceedings in bankruptcy. 

There is nothing in the amendment of the bankrupt 
law providing for compositions, that in express terms 
affects attachments in the state courts. The original 
act, which is still in force, provides that the “ assign- 
ment shall relate back to the proceedings in bankrupt- 
cy; and thereupon, by operation of law, the title to all 
the bankrupt’s property and estate, both real and per- 
sonal, shall vest in said assignee, although the same 
shall then be attached on mesne process as the prop- 
erty of the debtor, and shall dissolve any such attach- 
ment made within four months next preceding the 
commencement of said proceedings.”’ 

There is no doubt that the attachment in this case 
would have been dissolved, if the composition had been 
consummated after an adjudication and assignment; 








not, however, by virtue of the composition, but in con- 
sequence of the adjudication and assignment. There 
was in fact no adjudication or assignment. It can not 
be claimed, therefore, that the attachment was dis- 
placed by the very terms of the law; but the com- 
plainant insists that the composition operated to 
produce the same result. The argument of the 
complainant and of the cases which he cites 
is, that the composition extinguishes the debt, 
and that no atachment lien can continue after the 
debt is discharged. This argument, manifestly, proves 
too much; for by the same reasoning all other liens, as 
well as attachment liens, would be destroyed by the 
composition. The composition, like a regular dis- 
charge, releases the debtor from the personal obliga- 
tion to pay his debts; but neither the one nor the other 
affects the creditor’s rights in rem, or his security by 
valid and subsisting liens. On the contrary, the bank- 
rupt law in express terms preserves to the creditors 
all valid liens upon property, and to that extent un- 
doubtedly keeps his debt alive. To this, the solitary 
exception is the case of attachments levied within four 
months of the commencement of the proceedings in 
bankruptcy, and this not by implication or inference, 
but by the express terms of the law. 

Now, in my judgment, the composition clause of the 
law should receive a strict construction, because it is in 
plain derogation of common right. It compels the dis- 
senting minority of creditors to accept just so much 
upon their claims as the debtor and the requisite ma- 
jority see fit to resolve that all shall accept. It takes 
from the minority the common right of making their 
own terms with their debtor, and releases the obliga- 
tion of the latter to them against their will, and upon 
terms imposed by the majority. Certainly, therefore, 
the provisions of this clause should not be extended by 
construction to embrace more than the words clearly 
and manifestly import. 

Let us consider the matter from another point of 
view. The debtor and the required majority of cred- 
itors, without waiting for any adjudication, and before 
it is judicially determined that the debtor is insolvent, 
enter into an agreement of composition by which it is 
stipulated that the debtor shall pay a certain per cent. 
upon his indebtedness to those who dissent as well as 
to the contracting creditors, and the bankrupt law an- 
nexes a certain legal consequence to this agreement. 
The law provides that, by virtue of this composition, 
the debtor shall be discharged from all personal obli- 
gation to pay his debts, beyond the stipulated sum. 
This clause of the law makes no provision wiatever as 
to the displacement of liens, whether by attachment 
or otherwise. The basis of this adjustment is cove- 
nant. All the creditors are parties to it; the majority 
by their own voluntary assent, and the minority by 


| Operation of law. 





But it is contended, that is to be treated as precisely 
equivalent to a proceeding in which the debtor is reg- 
ularly adjudged to be insolvent and required to sur- 
render all his property to his creditors,and in which 
the court further decides that the debtor is by misfor- 
tune and without fraud a bankrupt, and therefore en- 
titled to a full discharge from personal liability to his 
creditors. As in the latter case certain attachments 
are by the express terms of the law dissolved, so in 
the former, attachments in the same category are to 
be considered displaced without any express provision 
whatever to the same effect. This position does not 
seem to me to be logical. I should say rather that at- 
tachments within the four months are dissolved by the 
assignment, because the law provides that they shall 
be; and attachments in the same predicament are not 
displaced by a composition, because the law does not 
provide that they shall be so affected. 
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Again, have creditors with attachment liens within 
the four months a right to participate in the composi- 
tion meeting? Judge Treat, in Re Scott, Collins & Co., 
4 Cent. L. J. 29, held, upon what seems to me very 
solid grounds, that attaching creditors have no right 
to participate in and vote at the composition meeting. 
If so, it seems clear that such creditors should not be 
in any wise affected by the results arrived at by the 
parties to the composition. 

This question has been variously decided by the 
Supreme Court of Iowa and Maryland on the one 
side, and by Judges Treat and Lowell on the other. 

It seems to me that the Iowa case, is not at all con- 
clusive upon this point, because the court expressed 
themselves as content to follow the decision of the 
Supreme Court of Maryland, “ without entering upon 
an examination and determination of the question.” 
See Smith, Stebbens & Co. v. Bernhard Engle e¢ al., 
9 Chie. L. N., 47. 

Turning to the case of Miller v. McKensie, and 
others decided by the Supreme Court of Maryland, 
and reported in National Bankruptcy Register for April 
1, 1876, one can not but be struck with the unsatisfac- 
tory character of the reasoning of the court in support 
of its decision. The court takes no notice whatever of 
the manifest distinction between the attaching cred- 
itor’s claim in rem and in personam, but insists upon 
the proposition that the composition extinguishes the 
debt and therefore discharges the attachment. With 
equal justice might the court say that the final dis- 
charge, which releases the bankrupt debtor from per- 
sonal liability, necessarily discharges all liens upon 
property by attachment or otherwise, because there 
ean be nolien where the debt is extinguished; a prop- 
osition true enough as a general principle, but utterly 
fallacious when applied to the subject of liens, as rec- 
ognized by the bankrupt law. 

Perhaps the true answer to the argument of the 
Maryland court is, that the discharge or composition in 
bankruptcy affects rather the remedy than the debt 
itself. It is a defense that must be set up specially in 
bar of the remedy, like the Statute of Limitations; and 
it is, perhaps, not accurate to say that the discharge or 
composition extinguishes the debt. 

It seems to me that the reasonings of Judges Lowell 
and Treat touching this question are solid and conclu- 
sive, and without the least disparagement to the state 
supreme courts. I consider those learned judges the 
safer guides, because, while the attention of the state 
supreme courts to the bankrupt law is casual and in- 
frequent, that enactment has necessarily been to the 
judges referred to a subject of constant reflection and 
profound study. 

Bill dismissed with costs. ’ 


-_ 





BANKRUPTCY — HOMESTEAD — JURISDIC- 
TION OF THE BANKRUPTCY COURTS — 
STATUTE OF FRAUDS. 


IN RE BETTS. 


United States Circuit Court, Eastern District of 
Missouri, March Term, 1877. 





Before HON. JOHN F.. DILLON, Circuit Judge. 


1. JURISDICTION OF BANKRUPTCY COURTS—HOMESTEAD. 
—Where a sale is made, under deed of trust, of a bank- 
rupt’s property on which he resides, and the proceeds are 
insufficient to satisfy the debt thereby secured, so that the 
right of homestead is cut off, the bankruptcy court has ju- 
risdiction to order the bankrupt to deliver possession of 
the property to the purchaser, without driving the latter 
to a suit in ejectment. 

2. STATUTE OF FRAUDS—AGREEMENT TO EXTEND DEBT 





SECURED ON REAL EsTATE.—In equity, a mortgage or deed 
of trust is only a lien thereon, and the benefit of the estate 
remains in the mortgagor. An agreement to extend the 
time of payment of a debt so secured is not within the 
statute of frauds, and need not therefore be in writing. 


APPEAL from United States District Court. 


This was an appeal from a decision of the United 
States District Court for the Eastern District of Mis- 
souri, sustaining a demurrer to the bankrupt’s answer 
to a petition of Calvin F. Burnes for an order on the 
bankrupt to deliver possession of certain property. 
The facts are fully stated in the opinion of the court. 


Wm. R. Walker, for petitioner; M. Kinealy, for 
respondent. 

DILLON, Circuit Judge: 

The material facts in this case are briefly these: 

Some years ago, about the year 1870, the bankrupt, 
Betts, purchased a house and lot in this city, 2929 Olive 
Street, of the petitioner, Calvin F. Burnes, and se- 
cured a portion of the purchase-money by deed of 
trust, with power of sale on the part of a trustee on 
default of payment. The interest was payable at the 
end of each period of six months. In 1876 Betts was 
adjudicated a bankrupt, this mortgaged debt to Burnes 
remaining unpaid. Burnes came into the court of 
bankruptcy, proved his debt as a secured claim, and 
afterwards applied to the district court, without any 
express notice to the bankrupt, and on the record 
here, I may say, withont any notice (as the demurrer 
admits the allegation of the bankrupt in this behalf) of 
his intention to apply for an order permitting the 
trustee to sell the property; and such an order was 
passed by the district court. Thereupon the trustee 
advertised the property for sale under the deed of 
trust, and it was sold and purchased by the benefici- 
ary, Burnes, for the sum of five thousand dollars. The 
sale was reported to the bankruptcy court; the as- 
signee being advised of it, and consenting to its con- 
firmation, it was confirmed, and the trustee and as- 
signee, by the direction of the district court, joined in 
executing a deed under the trust sale to the benefi- 
ciary for the property. 

The property was occupied by the defendant as a 
homestead. Afterwards, the defendant remaining in 
possession and refusing to deliver possession to the 
purchaser, Mr. Burnes, the latter filed his petition in 
the district court in the bankruptcy proceeding, setting 
forth the facts which 1 have stated, and asking that an 
order issue from that court upon the bankrupt to deliver 
the property to him, or to appear and show cause why he 
should not be thus ordered. Thereupon the order to 
show cause was served on the bankrupt, and he ap- 
peared in the district court and filed an answer to the 
effect: First,—denying the jurisdiction of the district 
court in the matter, alleging that this property was 
his homestead, and therefore it was exempt under the 
bankrupt act; that this property was not an asset of 
the estate that passed to the assignee in bankruptcy, 
and that the district court as a court in bankruptcy 
had nothing to do with it, and had no power to make 
an order in respect of it. Second.—The answer in 
substance is this: ‘‘ I executed my note payable with 
interest semi-annually, at the end of each six months, 
and that subsequently Mr. Burnes, the beneficiary, and 
myself made this arrangement, viz.: Mr. Burnes says, 
‘If you will pay the interest in advance on this loan, I 
will agree to extend the principal of the debt that 
long,’ and he agreed to it;””? and then he alleges that 
he has paid the interest in advance on this debt, and 
had before this call paid it in advance, down to and 
beyond the first day of November, 1877, whereby the 
principal sum of that debt was extended to that time, 
and therefore the debt was not due at the time when 
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the trustee undertook to exercise the power of sale in 
this case. He does not allege that that agreement was 
in writing. 

The petitioner Burnes filed a demurrer to that an- 
swer; and that demurrer was, pro forma, sustained 
by the district court, and an order entered on the 
bankrupt to surrender possession of the property to 
the petitioner Burnes. 

From that order the bankrupt brings the case into 
the circuit court for revision. 

The first question is, whether in a case like this the 
bankruptcy court has any jurisdiction to make an or- 
der of this kind. If, as in many of the states,—for ex- 
ample, the State of Kansas, and perhaps many other 
states,—the homestead law exempted the entire prop- 
erty, occupied as a homestead, from sale on execution, 
or from liability to pay the general debts, I should very 
much incline to think it would follow that a bank- 
ruptcy court would have nothing to do with it, because 
the bankrupt law in that event exempts that property 
from the liability to pay the debts; exempts it in ex- 
press terms from the property which passes by virtue 
of the assignment to the assignee; and I think I so held 
in one case in Kansas to which counsel referred. 

But counsel agree that the homestead act in Mis- 
souri is different. There is not unlimited exemption 
of the homestead in this state, but there is exempt in 
the City of St. Louis a homestead not exceeding in 
value $3,000; so that, if this property had been worth 
$15,000, and the debt was $8,000, and it was sold and 
should realize $15,000, the first $8,000 would go to the 
mortgagee, the bankrupt debtor would be entitled to 
the $3,000 as homestead exemption, and the remainder 
would be a fund for the benefit of creditors. 

It is quite evident that there was an estate which 
came into the possession of the assignee in bankruptcy. 
Now, how is the bankruptcy court to pay the debtor, 
unless the bankruptcy court can take possession? The 
effect of bankruptcy is in reality an execution for the 
benefit of creditors generally. Unless the bankruptcy 
court can take possession of that property and sell it, 
how can it be determined whether there is anything in 
the homestead property which belongs to the general 
estate? 

Iam therefore of the opinion that the bankruptcy 

court had jurisdiction to inquire into this matter, these 
parties having gone in there, although Mr. Burnes 
may not have been obliged to go in and prove up his 
debt. He has contested the matter in the district 
“court and submitted to its jurisdiction. The district 
court had power to take just such proceedings as it did 
in this matter; and having the power to order this 
sale, and the sale having been made and confirmed by 
it, I think, on reflection, the district court is not so 
shorn of power as to be unable to make that jurisdic- 
tion effective; and if the bankrupt should refuse, on a 
proper sale being made, to deliver possession, I think 
the court could order it, and would not be obliged to 
drive the purchaser to an action of ejectment or to a 
new suit. That question has heretofore been before 
me, and I had some doubt about it; but I believe I de- 
cided it in the same way, and it came before Justice 
Miller, and it was stated by counsel and Judge Treat 
that he ruled the point in ihe same way. 

Now, as to the next question; if, after this debt was 
created and the mortgage recorded, and the transac- 
tion consummated, at a distinctly subsequent period, 
the parties agree, as it is alleged in the answer that 
they did agree, to this effect, viz., the creditor saying, 
“if you will pay me interest in advance, I will extend 
the principal of the debt,” and it was accordingly paid 
and he received the money, under that agreement the 
debt would be extended; but if the debt was not due 
at the time when this power of sale was exercised, 





nothing would pass by the sale. The power of sale 
must be strictly exercised, and unless it has arisen, 
nothing will pass by it. The only point really argued 
before me in avoidance of this was, it ought to appear 
here in the answer of the bankrupt that this agreement 
was in writing, because, the counsel says, “ here is a 
deed of trust on real estate, and any agreement of that 
kind that has reference to real estate is within the 
statute of frauds, and must be evidenced by writing.” 
I know there is one good answer to that—perhaps two. 
That agreement is set up here, and admitted by de- 
murrer; but whether that is so or not, the opinion 
under the modern law is, that this is in reality,—at 
least in the view of a court of equity,—nothing but a 
lien; that the creditor here has nothing but a lien on 
this property for the security of his debt; the benefit 
of the estate is inthe mortgagor. The main thing here 
is the debt. 

I do not think it is necessary that an agreement to 
extend a debt should be in writing. If this was verbal, 
and the creditor received the interest in advance down 
to November, 1877, this debt was not due. If it was 
not due, the trustee had no power of sale, and the order 
of the district court, that the trustee might sell, made 
when the bankrupt had no notice of it, would not con- 
clude him. 

It is true, for some purposes a bankruptcy proceed- 
ing is a unit, and for some purposes a bankrupt may 
be considered as always being in court; and according- 
ly, the Supreme Court of the United States, in the case 
decided only a few days ago, on the point as to the 
jurisdiction of the district court, as well as on the 
point I am now considering, in the case of Conro & 
Carkin v. Crane & Hodgkins, say: “ It must now be 
considered as settled, that appeals do not lie to this 
court from the decisions of the circuit courts in the 
exercise of their supervisory jurisdiction under the 
bankrupt law. At the present term, in Wiswall v. 
Campbell, we held that ‘a proceeding in bankruptcy, 
from its commencement to its close, upon a final set- 
tlement of the estate, is but one suit. The several mo- 
tions made and acts done in the bankrupt court in the 
progress of the cause are * * * but part of the suit 
in bankruptcy, from which they can not be separated.’ 
And again: ‘ Every person, submitting himself to the 
jurisdiction of the bankrupt court in the progress of 
the cause, for the purpose of having his rights in the 
estate determined, makes himself a party to the suit, 
and is bound by what is judicially determined in the 
legitimate course of the proceeding.’ ”’ 

In Sandusky v. The Natioual Bank, 23 Wall. 293, the 
court decided: ‘“‘ Any order made in the progress of 
the cause may be subsequently set aside and vacated 
upon the proper showing made, provided rights have 
not become vested under it which will be disturbed by 
its vacation.” In that case the assignee in bankruptcy 
sold certain property to one man, and the sale being 
reported to the district court, it was confirmed; and 
when the assignee demanded the money, $40,000, the 
purchase price, the purchaser would not payit. He 
reported this fact to the district court, and stated 
further: ‘* Parties offer me $40,500 for this property” ; 
and the district court said: ‘‘ You may make a sale of 
it to them,” and ordered the sale made and the prop- 
erty delivered to them. A month afterwards, the first 
purchaser went into the bankruptcy court, and asked 
an order to set aside the sale and the persons in pos- 
session of it. The district court refused to do it. An 
appeal was taken to the circuit court, or a petition for 
review filed. The circuit court reversed the order of 
the district court, and ordered the property to be 
given to the first purchaser, and the district court to 
pay the money to the second purchasers. That was 
the case which was taken to the Supreme Court of_the 
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United States, and they dismissed the case for want 
of jurisdiction, holding the judgment of the circuit 
court, whether right or wrong, was conclusive, and 
that no appeal lay. 

This shows a case where there were two purchasers 
in the bankruptcy court contesting for the property, 
and that court allowed it to be contested in the bank- 
ruptcy proceedings, instead of remitting the parties to 
independent actions. That has a bearing in relation 
to the first point, as to the jurisdiction of the court. 
It has some bearing also on the question that may arise 
in reference to the second point. I am of opinion, 
therefore, that the return to the order to show cause, 
—so far as the second branch of that defense is con- 
cerned,—assuming the facts to be true, as the demur- 
rer admits, is a good ground of defense, and that the 
demurrer ought, as to that point, to have been over- 
ruled. 

The question on going back will be: Should the 
district court, sitting as a court of bankruptcy, enter- 
tain this proceeding? I think it has jurisdiction to do 
it, in its discretion; and if a traverse is made, there; 
if it is denied any such agreement was made, and 
proofs have to be taken, then the district court, sitting 
in bankruptcy, may hear and determine that, or it may 
say, “* we will leave the parties to their ordinary reme- 
dies.”” Because, as we have seen, if the district court 
takes cognizance of the case as part of the bankruptcy 
proceedings, its action may be reviewed by the circuit 
court. But that is the end of it, no matter if the prop- 
erty may involve a million of dollars; whereas, if the 
district court drives the party to an ordinary suit, the 
appellate court is open. He can bring it in the federal 
court, and if it amounts to more than $5,000, he can go 
through all the stages of regular litigation. That is a 
matter, I think, in the discretion of the district court. 

Judgment below, which is understood to be pro 
forma, is reversed, and process will issue to the dis- 
trict court, to proceed in such manner as it may be 
advised. 


— 


REMOVAL OF CAUSES. 
COOKE v. FORD. 








United States Circuit Court, District of Kentucky, 
May Term, 1877. 


Before Hon. BLAND BALLARD, District Judge. 


Subdivision 3 of Section 639 of the Revised Statutes is 
not repealed by the Act of March 3, 1875. 


H. T. Arnold, Muir, Bijur & Daize, for plaintiff; 
Seymour & Edwards, for defendant. 

BALLARD, J.: 

This action was brought in the Warren Circuit Court 
on the 7th of January, 1874. It was subsequently trans- 
ferred to the Warren Court of Common Pleas. The 
defendant, Ford, making no defense, judgment was 
rendered against him by default, according to the 
practice prevailing in the state. The defendant, Ar- 
nold, filed his answer, which tendered an issue of fact 
triable by jury. After the term at which the cause 
could have been first tried, and, in fact, after at least 
one mistrial, subsequent to the passage of the act of 
Congress of 1875, Arnold filed his petition in said court 
for the removal of the suit into this court. At the 
time he filed this petition he made and filed in the 
state court an affidavit stating that he had reason to 
believe, and did believe, that, from prejudice or local 
influence, he would not be able to obtain justice in the 
state court. The prayer of the petition was granted. 

A copy of the record having been filed in this court, 


‘ 





the plaintiff, Cooke, entered his appearance, and has 
moved that the cause be remanded to the state court. 
The sole ground of the motion is that the petition for 
removal was filed in the state court too late. 

The counsel of plaintiff, with a frankness character- 
istic of those counsel only who perceive with clearness 
the true question involved in a case, concede that the 
defendant’s application for a removal is literally cov- 
ered by the provisions of the third subdivision of sec- 
tion 639 of the Revised Statutes; and he states his case 
on the position that these provisions are repealed by 
the act of March 3, 1875. Statutes at Large, vol. 18, 
page 47 

The question thus presented for a decision is a nar- 
row one, but it is by no means free from difficulty. 
Neither the researches of counsel, nor my own exam- 
ination has developed any case which decides or even 
throws much light on the question. The only authority 
to which I have been referred, bearing on the precise 
question at issue, is an article in the Southern Law 
Review for July, 1876, written by Judge Dillon. The 
learned author, after indicating, doubtfully, his own 
opinion that the part of subdivision three which refers 
to the time of removal is not repealed by the act of 
1875, says: “*This has been decided to be so in the 
Eighth Circuit by Mr. Justice Miller, and generally in 
the courts of that circuit, and, so far as we are advised, 
by the circuit courts elsewhere.”’ 

I should be disposed to follédw, without question, a 
single decision of so eminent a judge as Mr. Justice 
Miller, if such decision were supported by a written 
opinion, and I should certainly not hesitate to follow 
the settled rule of decision in the several circuits; but 
the bare statement that Judge Miller has decided the 
question on the circuit, that his decision has been fol- 
lowed in his circuit, and, a§ far as known, in other 
circuits, though made by so accurate an author as the 
able Judge of the Eighth Circuit, can not dispense with ~ 
the necessity of an independent examination of the 
question. Counsel have therefore discussed the ques- 
tion before me as an open one, and as such I propose 
to consider it. In prosecuting this examination, I shall 
not refer to the acts of Congress relating to the re- 
moval of causes which were passed prior to the Revised 
Statutes. As the Revised Stututes repealed all such 
prior acts, reference to them would, I think, tend only 
to embarrass the inquiry. Indeed, the proposition 
discussed by counsel renders such reference supere- 
rogatory. The defendant’s counsel rests his right to 
the removal on the ground that the third subdivision 
of section 639 of the Revised Statutes is still in force; 
and the plaintiff's counsel rests his motion to remand 
on the ground that it is repealed. 

Plaintiff’s counsel does not, of course, insist that it is 
in terms repealed, but he maintains that its provisions 
are inconsistent with those of the act of 1875, and hence 
that it is repealed by the express provision of that act, 
whieh declares that “all acts and parts of acts in con- 
flict with the provisions of this act are hereby re- 
pealed.”’ 

I shall, for a like reason, confine my attention to the 
provisions of the statutes which relate to the removal 
“ of controversies between citizens of different states,” 
and shall omit all reference to the provisions contained 
in them which prescribe the amount necessary to give 
the court jurisdiction. Omitting, then, all except what 
is necessary to elucidate the question before us, let us 
bring the provisions of the Revised Statutes and of the 
act of 1875 together, and we shall then be the better 
able to see whether the latter are in confiict with the 
former. 

Section 639 of the Revised Statutes provides that 
“any suit commenced in a state court * * * may 
be removed for trial into the circuit court, * * * 
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First—When the suitis * * * by acitizen of the 
state wherein it is brought, and against a citizen of 
another state. * * * 

Second—When the suit is by a citizen of the state 
wherein it is brought against a citizen of the same and 
a citizen of another state. 

Third—When the suit is between a citizen of the 
state in which it is brought and a citizen of another 
state. 

The act of 1875 authorizes the removal of any suit of 
a civil nature * * * now pending, or hereafter 
brought in a state court, in which there shall be a con- 
troversy between citizens of different states. 

In the first case the suit may be removed on the pe- 
tition of the defendant only, filed in the state court at 
the time of entering his appearance in said court. In 
the second case the suit, as against the citizen of an- 
other state, may be remove‘ on his petition filed at any 
time before trial or final hearing. In the third case 
the suit may be removed by the citizen of the state 
other than that in which the cuit is brought, whether 
he be plaintiff or defendant, on his petition filed at any 
time before trial or final hearing of the suit, if before, 
or at the time, he files his petition he makes and files 
in the state court an affidavit stating that he has reason 
to believe, and does believe, that from prejudice or 
local influence he will not be able to obtain a fair trial 
in the state court. In the last case (act of 1875) the 
suit may be removed by either party—whether he be 
plaintiff or defendant; a citizen of the state in which 
the suit is brought or a citizen of another,—on his pe- 
tition filed in the state court, before or at the term at 
which the suit could be first tried and before the trial. 

The first subdivision of section 639 is doubtless su- 
perseded by the more comprehensive provisions of the 
act of 1875; and there is much ground for the position 
that the second subdivision is likewise superseded by 
a provision in the act of 1875, which has not been here 
mentioned; but I can not perceive that subdivision 3 
is superseded by the latter act, or that the provisions 
of the two are in any respect inconsistent. 

The act of 1875 provides that, when the suit presents 
a controversy between citizens of different states, it 
may be removed by either party on his petition, filed 
before or at the term at which the suit could be first 
tried, and before the trial. Subdivision 3 provides 
that, when the suit is between a citizen of the state in 
which it is brought and a citizen of another state, such 
citizen of the other state may remove it on petition 
filed at any time before the trial or final hearing, if 
before or at the time he files the petition he makes his 
affidavit of “‘ prejudice or local influence.” 

Taking the provisions together, it follows: 

First—That no citizen of a state in which a suit is 
brought can remove it, except on petition filed before 
or at the term the suit might first be tried. 

Second—That when the suit is between citizens of dif- 
ferent states, neither of whom is a citizen of the state 
in which the suit is brought, neither party can remove 
it, except on petition filed before or at the term the 
suit might be first tried. 

Third—But when the suit is between a citizen of the 
state in which it is brought and a citizen of another 
state, the latter may remove it on petition filed at any 
time before the trial or final hearing, if before or at 
the time he files his petition he makes an affidavit of 
“* prejudice or local influence.” 

The first and second propositions are founded on the 
act of 1875, and the third on subdivision 3; and thus 
reading the provisions of these statutes, they seem to 
me entirely consistent,—nay, it appears that the failure 
of the act of 1875 to repeal subdivision 3 was suggested 
by sound policy. 

In a suit between citizens of different states, when 
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neither party is a citizen of the state in which the suit 
is brought, there is no ground for investing either 
party with more than his strict right of removal. 
There is no ground for supposing that “‘ prejudice or 
local influence” will affect one party more than the 
other, and therefore no ground of extending the time 
of his application beyond an early stage in the cause. 
So, when the suit is betwern a citizen of the state in 
which it is brought and the citizen of another state, 
there is no ground for supposing that “prejudice or 
local influence” will operate against the former, and 
therefore there is no ground for extending the term of 
his application; but when the suit is between a citizen 
of the state in which it is brought and a citizen of an- 
other state, there may be many instances where “ prej- 
udice or local influence’? may prevent justice being 
done the latter. This prejudice or local influence may 
not exist in the first stages of the cause, or, if it ex- 
isted, it may not then be discovered. It may be sub- 
sequently developed. 

There seems, then, to be the most substantial reason 
for allowing such citizen of another state to remove a 
suit at dny stage before trial or final hearing, when it 
appears that, owing to such “ prejudice or local influ- 
ence,” he can not obtain justice in the state court. 
Here I might rest the argument, but I think it possible 
to make the demonstration still more complete. 

Subdivisions 1 and 3 of section 639, and the act of 
1875, all authorize the removal of a suit on the petition 
of the defendant when the suit is by a citizen of the 
state in which it is brought against a citizen of another 
state. Of course I know that subdivision 3 also au- 
thorizes the removal of such a suit on the petition of 
the plaintiff when he is not a citizen of the state in 
which the suit is brought, and that the act of 1875 not 
only authorizes the removal of such suits, but of all 
suits between citizens of different states, at the in- 
stance of either party. But, as I wish to compare the 
provisions which relate to the same character of suit, 
and to a removal demanded by the same party, I omit 
all reference to the provisions of subdivision 3 and the 
act of 1875, which relate to a removal on the application 
of the plaintiff; and I also omit all reference to the 
provisions of the aet of 1875, which authorize a re- 
moval in any suit between citizens of different states, 
though neither party is a citizen of the state wherein 
the suit is brought. I omit them because their pres- 
ence only obscures the inquiry by diverting the atten- 
tion from the true question, namely, the consistency or 
inconsistency between subdivisions 1 and 3, and the 
act of 1875. as they all relate to a suit of the same 
character,—that is, to a suit by a citizen of the state in 
which it is brought against a gitizen of another state, 
and to a removal demanded by the same party. 

I repeat, then, that subdivisions 1 and 3 and the act 
of 1875 all authorize the defendant to demand a re- 
moval in a suit by acitizen of the state in which the 
suit is brought against a citizen of another state. 

By subdivision 1, he may have a removal on petition 
filed at the time he enters his appearance in the state 
court. By the act of 1875, he may have it on petition 
filed before or at the term the cause could be first tried, 
and before the trial. By the third subdivision, he may 
have it on petition filed before the trial or final hearing 
of the suit, if before or at the time of filing said petition 
he make and file an affidavit to prejudice or local influ- 
ence. It is thus readily seen that the provision of the 
act of 1875 is inconsistent with that of subdivision 1. 
Each covers precisely the same ground, and, of course, 
both can not stand. But it is just as readily seen that 
there is no inconsistency whatever between subdivi- 
sion 3 and the gct of 1875. The one confines the appli- 
cation to a limited time; the other extends the time 
for a good and substantial reason. Indeed, it must be 








562 THE CENTRAL 





LAW JOURNAL. 








seen that there is as perfect consistency between sub- 
division 3 and the act of 1875, as between subdivisions 
1 and 3. 

I have not overlooked the opposing argument founded 
on the title and the general scope of the act of 1875. It 
is entitled ‘An act to determine the jurisdiction of the 
circuit courts of the United States, and to regulate the 
removal of causes from state courts, and for other pur- 
poses.”? To determine the jurisdiction of circuit courts 
seems to imply that this act only is to be referred to, in 
order to determine what the jurisdiction of the circuit 
courts is. “To regulate the removal of causes from 
the state courts’? seems to imply that in this act only 
are to be found the rules which govern the removal of 
causes. But the title of an act is entitled to little or no 
consideration in determining the meaning of provisions 
found in the body, and can never work the repeal of a 
prior act by its own force. If the provisions of the 
last act are consistent with those of the first, such con- 
sistent provisions remain in force, however clearly the 
legislature may have indicated, in the title of the last 
act, an intention to repeal the former. 

Nor is the argument founded on the scope of the act 
more forcible. Its scope is, indeed, broad. It greatly 
enlarges the civil jurisdiction of the circuit courts, but 
it does not embrace the whole. It limits the jurisdic- 
tion which it confers to suits “‘where the matter in 
dispute exceeds five hundred dollars;’’ but there are 
several provisions of the Revised Statutes which ex- 
tend the jurisdiction to suits involving less than this 
amount. See sec. 629, Rev. Stats., subdivs. 10, 11, 12, 
16,17. Nor can it be contended that it embraces all 
prior acts which relate to the removal of suits. See 
secs. 640, 641, 648, Rev. Stats. Of course, as it does not 
embrace all prior acts which confer jurisdiction or au- 
thorize removal of suits, and does not in terms repeal 
them, it can not, under any rule of interpretation, be 
held to repeal them by implication. 

At one time, during the course of this investigation, 
I was strongly inclined to think that, although the act 
of 1875 does not, either in terms or by implication, 
repeal sll prior acts which relate to the removal of civil 
causes from state courts to the circuit courts of the 
United States, it should be held to furnish the one rule 
for the removal of all such suits as it authorizes to be 
removed, and thus to repeal all prior acts which 
prescribe a different rule; that, as it authorizes and 
prescribes a rule for the removal of all suits in which 
there is a controversy between citizens of different 
states, it repeals by implication all prior acts which 
relate to the removal of similar suits ; and that, as sub- 
division 3 does relate to the removal of a similar suit,— 
that is, a suit between a citizen of the state wherein it 
is brought and a citizen of another state, which is cer- 
tainly included in a suit between citizens of different 
states,—it is repealed. But subsequent reflection has 
satisfied me that this argument is more specious than 
sound, and that its whole force is derived from its 
omission to notice the provision in subdivision 3, re- 
lating to “prejudice or local influence,” which is 
nowhere found in the act of 1875. 

It is true, I suppose, that Congress can not authorize 
the removal of a suit to the circuit court, of which it 
ean not confer original jurisdiction on that court; and 
it is true that Congress can not confer jurisdiction on 
the circuit court to try an ordinary suit between cit- 
izens of the same state, on the ground of prejudice 
against one party, or of local influence of the other; 
but it is also true that, within the constitutional limits 
of the jurisdiction, it may rest the right of removal 
upon such grounds as it deems best. It may authorize 
none to be removed, except on the ground of prejudice 
in the state tribunal against the party asking the re- 
moval or the local influence of the opposite party, or 





it may authorize the removal of suits between citizens 
of different states where nothing more is shown than 
different citizenship at one stage of the proceedings, 
and the same suits to be removed at another stage 
when prejudice, local influence or other matter is 
shown. Now, this is precisely what is accomplished 
by the joint operation of the act of 1875 and subdivi- 
sion 3. The former requires the application for the 
removal of all suits, including a suit between a citizen 
of the state in which it is brought and a citizen of an- 
other state, when nothing more than different citizen- 
ship appears, to be made before or at the term at which 
the cause could be first tried. The latter allows the 
application for the removal of such a suit to be made 
at any time before trial or final hearing, when it also 
appears that the applicant is not a citizen of the state 
wherein the suit is brought, and that, owing to prej- 
udice or local influence, he could not obtain justice in 
the state court. 

But were the consistency between the act of 1875 
and of subdivision 3 less apparent, I should still be 
constrained, in view of the bearing of courts against 
implied repeals, to hold that the latter is still in force. 

“To repeal a statute by implication, there must be 
such positive repugnancy between the provisions of 
the new law and the, old, that they can not stand to- 
gether or be consistently reconciled.”” Wood v. United 
States. 16 Pet. 342; Cool v. Smith, 1 Black, 459; United 
States v. Tynen, 11 Wall. 92; Hartford v. United States, 
8 Cranch, 109; Brown v. County Commissioners, 21 
Penn. 27; Brown v. Dean, 5 Hill, 221; Daruss, etc., v. 
Fairbairn, etc., 3 How. 689; Potter’s Dwarris on Stat- 
utes, 154; Sedgw. on Statutory and Constitutional Law, 
129. In Wood v. United States, Mr. Justice Story said: 
“There must be a positive repugnancy between the 
provisions of the new laws and those of the old; and, 
even then, the old law is repealed by implication only 
pro tanto to the extent of the repugnancy.”? In Cool 
v. Smith, Mr. Justice Swayne, quoting Mr. Sedgwick, 
said: “A repeal by implication is not favored.” ‘The 
bearing of the courts is against the doctrine, if it be 
possible to reconcile the two acts of the legislature to- 
gether.” Mr. Dwarris says: ‘‘ Every affirmative stat- 
ute is a repeal of a precedent affirmative statute, when 
its matter necessarily implies a negative; but only so 
far as it is clearly and indisputably contradictory and 
contrary to the former act in the very matter [Foster 
case], and the repugnancy such that the two acts can 
not be reconciled.” 

A citation of these authorities was hardly necessary 
to support the argument in this case. The provisions 
of the act of 1875, and those of subdivision 3, have been 
shown to be perfectly consistent. The latter, therefore, 
must be held to remain unrepealed without invoking 
any technical rule of construction, or relying on the 
disfavor in which the courts hold implied repeals; but 
I have not thought such citation entirely out of place, 
since, if doubt remains in the mind of any one after 
reading the preceding abstract decision, it must be 
dispelled on considering the authorities. 

Let an order be entered overruling the plaintiffs 
motion. 





In ACTIONS for breach of promise of marriage, it is pro- 
vided by statute in England (32 & 33 Vic. c. 68), that “no 
plaintiff shall recover a verdict, unless his or her testimony 
shall be corroborated by some other material evidence in 
support of such promise.” In Bessela y. Sterne, 25 W. R. 
561, recently decided in the courtof appeal, a witness 
proved she heard the plaintift (her sister) say to the de- 
fendant, “You always promised to me, and you 
don’t keep your word,” and that the defendant did not deny 
it. It was held (reversing the judgment of the Common Pleas 
Division), that this was corroborative evidence to go to 
the jury in support of the promise of marriage. 
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TRANSFER BY ONE INSURANCE COMPANY | by the Legislature of the State of Missouri for the 


OF ITS ASSETS TO ANOTHER COMPANY 
— ULTRA VIRES—RIGHTS OF POLICY- 
HOLDERS. 


SMITH vy. THE ST. LOUIS MUTUAL LIFE IN- 
SURANCE COMPANY ET AL. 


In the Chancery Court at Nashville, Tennessee, April 
Term, 1877. 


Before Hon. W. F. COOPER, Chancellor. 
~ 


1. INSURANCE COMPANY—CONTRACT ULTRA VIRES.—AN 
agreement by which one life insurance company transfers 
to another life insurance company all of its assets of what- 
soever name and nature, in consideration of the latter 
company undertaking to re-insure all the risks, and to 
assume and pay all the debts and liabilities of the former 
company, is ultra vires and void, although the vendor com- 
pany may be authorized by its charter to re-insure its risks. 


2. SAME—FAILURE TO USE FRANCHISE—INSOLVENCY.— 
If the result of such a transaction is to induce the vendor 
company to cease to use its franchises, and to produce 
practical insolvency, the policy-holders and creditors of 
the corporation in this state may, under our laws, without 
first obtaining a judgment at law, attach the property of 
the corporation by a bill in chancery, and subject the same 
to the satisfaction of their debts, the rights of the policy- 
holders becoming fixed as of the date of the transaction 
upon the ground of a determination of the contract by the 
company. 


3. SAME—EXTENT OF RECOVERY BY POLICY-HOLDER.— 
Each policy-holder, upon a determination of the contract 
by the insolvency of the company or its voluntary cesser of 
the use of its franchises, whose policy is in full force, 
either for the original or a commuted sum, is entitled to 
recover the equitable value of his policy,—that is, the 
difference between the cost of a new policy and the present 
value of the premiums yet to be paid on the policy at the 
date of the breach, subject to a deduction from the sum 
thus found of any unpaid premium note of the assured 
with interest. If the policy be only running out an exten- 
sion under the temporary insurance clause, the equitable 
value would be the cost of a similar policy for a person of 
the age of the policy-holder at that day for the length of 
time the policy had to run. 

4. PREMIUMS PAID TO THE CONVEYEE CoMPANY.—A 
policy-holder in the vendor company who, after the at- 
tempted transfer, has paid premiums to the conveyee com- 
pany, without the issuance to him by the latter company 
of a new policy and his acceptance thereof with full 
knowledge of the facts, is entitled to recover from said 
latter company the premiums thus paid with interest. 


5. LOAN NOTE—FORFEITURE FOR NON-PAYMENT OF IN- 
TEREST IN ADVANCE. — Where part of the premium is 
loaned to the insured upon his note at one year, the in- 
terest being paid in advance, and the policy expressly 
provides that, if the insured fail to pay annually in ad- 
vance the interest on any unpaid note or loans, the policy 
shall cease and determine, the interest becomes practi- 
cally a premium payable annually in advance; and the 
policy lapses as in other cases if the premiums be not 
promptly paid. But the company would be bound to ap- 
ply the dividend to which the policy-holder might be 
then entitled in such a manner as to save the forfeiture, 
that is, first to the payment of the interest. 

6. PUBLISHED RULE — TEMPORARY EXTENSION. —If an 
insurance company publicly advertise that it has made its 
annual life policies, ‘‘now in force or hereafter to be is- 
sued,”’ non-forfeiting, by extending the full amount of the 
insurance over a definite period of time to be ascertained 
in a particular mode, policy-holders may claim the benefit 
of the extension without any clause in the policy to that 
effect. 


M. M. Brien, Jr., for complainants; R. McP. Smith, 
for defendants. 

COOPER, Chancellor: 

In the year 1866, the defendant, the St. Louis Mutu- 
al Life Insurance Company, a corporation chartered 





purpose of life insurance on the mutual plan, with 
a stock capital of $100,000, and having its principal 
place of business at St. Louis, extended its business 
into this state by making the necessary deposit of bonds 
with the comptroller “as security for risks taken by 
citizens of this state,” by the employment of local 
agents, and by making contracts with, and issuing 


-policies to citizens of this state. The local agents were 


supplied with manuals and circulars warmly com- 
mending the system of life insurance generally, and 
the peculiar advantages of the St. Louis company in 
particular. These manuals and circulars were freely 
distributed, and, aided by the persuasive eloquence of 
the agents, induced a large number of citizens of this 
state to take policies of insurance on their lives in the 
defendant’s company. The contents of the manuals 
and circulars were substantially the same from the be- 
ginning to the end, being slightly altered to meet cer- 
tain modifications in the mode of conducting the busi- 
ness presently to be noticed. The policies proposed to 
be issued were either on the endowment plan, stipulat- 
ing for the payment of a fixed sum at a definite period, 
or for life. The premiums might be paid ina single 
payment, in five annual payments, in ten annual pay- 
ments, or annually during life, and the payments each 
year might be made at one time, or semi-annually, or 
quarterly. It was also provided, that when the annual 
premiums amounted to fifty dollars or more, a loan 
would be givenfor halfthe amount, “ but on all such 
loans six per cent. interest must be paid every year inad- 
vance,” and, it is added, *‘ a failure to pay the interest in 
all cases forfeits the policy.” In 1868, the proportion of 
loan was reduced to one-third of the premiums, but 
the . other provisions still continued the same. A 
prominent feature of all the manuals was, that the 
policies on which the premiums were to be paid by in- 
stalments were to be non-forfeitable after a certain 
number of payments, according to a table given, “ all 
in cash,” to the amount of their equitable value, 
“ which,” say the manuals, “ will in all cases (up to 
the age of fifty) equal the full amount of the premiums 
paid.” It was further stated, that parties holding non- 
forfeiting policies were not required to surrender them 
te the company within a certain time, in order to have 
anew policy issued to secure the non-forfeitable pro- 
portion, but the policy was so worded asto make it stand 
good for such proportionate amount, on failure to meet 
any instalment of premium. ~~ 

According to these provisions, a policy was non-for- 
feitable, without a surrender, after the payment of 
a certain number of premiums “all in cash.” A large 
number of the policy-holders, however, accepted the 
proposition of taking the loan of a part of each premi- 
um, giving notes therefor at one year and paying the 
interest in advance. All the manuals contain the pro- 
vision on that particular character of case hereinbefore 
recited, and the policies themselves embody similar 
provisions, the conditions being worded as follows: 

“ist. That if the two annual premiums next due 
and payable after the date hereof shall be well and 
truly paid, and default shall be made in the payment 
of any of said annual premiums thereafter to become 
due and payable at the time hereinbefore mentioned 
and limited for the payment thereof respectively, then 
and in such case such default shall not work a forfeit- 
ure of this policy, but the sum of }———, the amount 
insured, shall be then commuted or reduced to such 
proportional part of the whole sum or amount insured, 
as the sum of the annual payments so paid by the said 
insured shall bear to the sum of the number of annual 
payments stipulated and agreed to be paid by said 
assured as aforesaid.” - Or, ina policy in which the 


premiums are to be paid annually during life, “‘ shall be 
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commuted to the sum of the annua] premiums paid.” 

‘69d. Ifthe said insured shall fail to pay the two an- 
nual premiums next due and payable after the date 
hereof on or before the day above mentioned for the 
payment thereof, or shall fail to pay annually, in ad- 
vance, the interest on any unpaid notes or loans which 
may be owing by said insured to said company, on ac- 
count of any of the above-mentioned annual premiums, 
at the office of the company at the city of St. Louis, 


’ or to agents when they produce receipts signed by the 


president or secretary, then, and in every such case, 
the said company shall not be liable for the payment of 
the sum assured, or any part thereof, and this policy 
shall cease and determine.” 

Later manuals state, in addition, that the company 
has made its annual life policies, ‘‘ now in force or 
hereafter to be issued,” non-forfeiting, by extending 
the full amount of the insurance over such period of 
time as the “premium reserve” or “‘ value of the 
policy ” will pay for, applied as a single premium for 
temporary insurance, any indebtedness standing 
against the policy to be deducted from the reserve. 
The condition inserted in subsequent policies to cover 


this provision is thus worded: ‘“‘ That in case any pre- | 


mium due upon this policy, or any note given for part 
of the premium, shall not be paid at the day when pay- 
able, the policy shall thereupon become forfeited and 
void except to the following extent: The net value of the 
policy on that day shall be ascertained according to the 
*Combined Experience’ or‘ Actuaries’ rate of mor- 
tality, with interest at the rate of four per cent. per 
annum, from which value shal] be deducted whatever 
is due to the company, including any unpaid premium 
notes, with interest at six per cent. per annum there- 
on; the remaining value shall be considered a premium 
for temporary insurance, and the term for which it 
shall insure shall be determined according to the age 
of the insured when said unpaid premium became 
payable, upon the aforesaid assumption of mortality 
and rate of interest; and during said time, and no 
longer, this policy shall continue in force, provided no 
other cause of forfeiture exists; and the company shall 
have the right to deduct from the amount insured in 
the policy the amount, at six per cent. per annum, of 
the premiums that had been forborne at the time of 
the death.” The rule itself would have been effective 
without the clause of extension. Salvin v. James, 6 
East, 571; Wood v. Dwarris, 11 Exch. 493; Ruse v. 
Mutual Benefit Life Ins. Co., 24 N. Y. 653. 

Another subject dwelt upon by the agents of the 
company, and which no doubt largely influenced the 
taking of policies, was that of dividends. The manuals 
contain on this subject the following clause: ‘“‘ The 
whole surplus of this company belongs to the policy- 
holders, and is annually divided. By the present practice 
ofthe company, dividends are credited annually until 
the end of the fourth year from the date of the policy, 
when the first is paid; and are annually thereafter 
through life, or the continuation of the policy, in cash 
to those who have paid cash, or to the reduction of the 
notes to those to whom loans have been made.” Therep- 
resentations were, that these dividends would, at the 


_then rate of dividend which was likely to continue, 


pay the notes given for part of the premium so as, aft- 
er the first four years, to leave only one or two, or none 
of these notes outstanding. The witnesses differ as to 
the extent of the benefit promised and expected. The 
“ flush times ” then prevailing, as they induced many 
persons to take out policies for large amounts the pre- 
miums on which in a few years ‘became intolerably 
burdensome, so they led the insurance company to ex- 
travagance, and to the making of larger dividends than 
could afterwards be kept up. The dividends for the 
years 1865, 1866, and 1867 were forty per cent. of the an- 


: 





nual premiums. In the year 1868, the company changed 
its plan of making dividends from the percentage to the 
contribution plan, and thereafter made dividends on 
the business of 1869, 1870 and 1871 on the first of Janu- 
ary of the succeeding year, which were paid at the 
next renewal of the policy. The dividends were much 
smaller than during the preceding years, and, according 
to the allegations of the bill, were not applied with ex- 
act regularity to all the policies. In the yeer 1871, the 
company, on account of the diminution of business and 
its increasing financial embarrassments, withdrew its 
local agents from this state, and required the policy- 
holders, unless they chose to remit direct to St. Louis, 
tomake payments through some bank to which receipts 
were sent. 

In the month of March, 1869, the Legislature of the 
State of Missouri enacted a law for the regulation of 
life insurance companies, requiring such companies to 
keep their reserve on a four and a half per cent. basis. 
Up to that time there had been no statute on the sub- 
ject, and the company claims that it had estimated its 
reserves on a six per cent. basis, and that the law could 
only operate upen policies subsequently taken out. 
After the passage of the act, it is doubtful whether the 
company ever was in a condition to meet its require- 
ments even upon the construction thus put upon it; 
and it is certain that the continuous shrinkage in 
values of the stocks, bonds and realty in which its 
funds were invested, reduced its reserve in the next 
few years to a point below what was essential to the 
safety of its policy-holders. Internal dissensions 
among the stockholders, and between them and the 
policy-holders, added to the company’s embarrass- 
ments. Its credit necessarily suffered, and the policy- 
holders, especially those in a distant state, were placed 
in a position of grave difficulty. That many of them 
ceased to pay their premiums promptly, or at all, is 
not surprising. Some of the complainants to this bill 
quit paying as early as 1868, the number of those 
adopting this course increasing each of the following 
years. 

In the summer of 1873, a new board of directors 
seems to have been elected by the policy-holders of 
the St. Louis Mutual Life Insurance Company, in 
place of the stockholders’ board, which had con- 
trolled the business of the company previously. On 
the 6th of October, 1873, the Superintendent of the 
Insurance Department of the State of Missouri com- 
menced proceedings in court against the company to 
enforce the provisions of the statute regulating in- 
surance companies, to enjoin the company from trans- 
acting business, and to wind it up. Under these cir- 
cumstances, the directory, as they announced to the 
policy-holders in a cireular, “concluded it would be 
better for the‘interest of all of the policy-holders of 
the company to enter into an agreement with the 
Mound City Life Insurance Company of St. Louis, the 
substance of which is that, if the last-named company 
shall, within the next sixty days, increase its capital 
stock to one million dollars, we will transfer to it all of 
our risks and assets.’”? The Mound City Life Insurance 
Company was a stock corporation chartered by the 
State of Missouri, with a capital of $500,000. On the 
13th of December, 1873, a formal contract was entered 
into by the two companies, by which the St. Louis 
Mutual agreed, upon the Mound City Company’s in- 
creasing its capital stock as above, to transfer to it all 
its assets “‘of whatsoever name and nature,” that 
company undertaking to re-insure all the risks, and to 
assume and pay all the debts and liabilities of the 
former company. This agreement was approved by 
the Superintendent of the Insurance Department of 
the State of Missouri, and, on the 17th of December, 
1873, at his instance, the proceedings then pending 
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against the St. Louis Mutual Company were dismissed. 
The capital stock of the Mound City Company was, it 
seems, increased within the sixty days according to 
contract, and about the 17th of January, 1874, the con- 
tract between the two companies was practically con- 
summated by its takiug possession of the property 
and business of the St. Louis Mutual Company. 
Afterwards, the Mound City Life Insurance Company 
changed its name to the St. Louis Life Insurance Com- 
pany, and again to the Columbia Life Insurance Com- 
pany. Later still, the stockholders of the Life Asso- 
ciation of America, another corporation of the State of 
Missouri, seem to have purchased a controlling influ- 
ence in the stock of the Mound City, alias St. Louis 
Life, alias Columbia Life Insurance Company, and the 
two companies are managed by the same directors and 
officers, but under, it is said, their separate organiza- 
tions. 

On the 11th of August, 1875, the original bill in this 
cause was filed by the complainants, cla‘ming to be the 
holders of policies issued by the St. Louis Mutual Life 


Insurance Company, against that company, the St. . 


Louis Life Insurance Company, being the Mound City 
Life Insurance Company under its new name, and 
William Morrow, the Treasurer of the State of Ten- 
nessee and Commissioner of the Insurance Department 
thereof. On the 29th of October, 1875, an amended 
bill was filed by the same and other complainants 
against the same defendants, and a number of persons 
named as the directors and officers of the two defend- 
ant companies, or stockholders of one or other of 
the companies at the date of the transaction of the 13th 
of December, 1873, and implicated in some waytherein. 
On the 20th of November, 1875, a second amended bill 
was filed, by the same and other complainants, against 
the same parties, and W. T. Glasgow, agent for the 
St. Louis Life Insurance Company residing in this 
state. On the 15th of January, 1876, a third amended 
bill was filed by the same, and other complainants, 
against the same defendants, the Life Association of 
America, and Wm. M. Ransom, another agent of the 
St. Louis Life Insurance Company residing in this 
state. Subsequently, other persons, claiming to be 
policy-holders of the St. Louis Mutual Life Insurance 
Company, have made themselves parties complainant, 
by petition, to this suit. 

It will simplify the consideration of the case to say, 
that the Life Association of America has filed an 
answer disclaiming all interest in the matters of liti- 
gation, or in the property sought to be reached. One 
object of the bills is to have a personal recovery against 
the individual defendants, other than Morrow, Glas- 
gow, and Ransom, by reason of their alleged malversa- 
tion in office, supposed fraudulent conduct, reception 
of illegal dividends, or of moneys received wrongfully 
for their aid in consummating the arrangement of the 
10th of December, 1873. These defendants are all non- 
residents of this state, and residents of the State of Mis- 
souri. They have neither been served with process, 
nor bronght before the court by attachment of prop- 
erty; nor have they, or any of them, entered an ap- 
pearance. The acts complained of, if committed at 
all, were committed in the State of Missouri, not in 
this state, and are not such as to give the court juris- 
diction under any of the provisions of our statute law 
touching the jurisdiction of this court, which, in the 
absence of statute, is declared to be in personam. 
Code, § 4305, et seq.; Grewar v. Henderson, 1 Tenn. 
Ch. 76. The suit necessarily fails so far as these 
defendants are concerned. 

The real litigation is between the complainants and 
the two companies parties to the transaction of the 
13th of December, 1873, the other defendants, citizens 
of this state, being the mere holders of property be- 





longing to the one or the other of these companies, as 
that transaction may be held to be valid or invalid. 
And as to that contract or transaction, the learned 
counsel for the two insurance companies, in his very 
able argument, conceded that it could not be upheld. 
It was based upon the idea that it was in substance a 
re-insurance, and that, as the St. Louis Mutual was 
authorized by its charter to re-insure its risks, it might 
re-insure the whole “‘ at one fell swoop.” The answer 
is, that the power to re-insure was given to preserve 
the company in certain exigencies, and that it would 
be a perversion to turn it into an instrument for its 
self-destruction. A still stronger reason is, that re- 
insurance is a contract exclusively between the re- 
insuring parties, and will not justify a transaction 
which contemplates the binding of third parties, 
and which does, in effect, imperil the rights of all the 
policy-holders of one of the contracting parties. The 
transaction was clearly ultra vires and void. Ernest v. 
Nicholls, 6 H. L. Cas. 401. And so it has been held to 
be by the St. Louis Court of Appeals, in the case of 
Celsus Price, Superintendent of the Insurance De- 
partment of Missouri, v. St. Louis Mutual Life In- 
surance Company and others. This leaves the property 
attached in this cause subject to the claims of citizens 
of this state against the St. Louis Mutual Life In- 
surance Company. In this view, too, the St. Louis Life 
Insurance Company is*liable to any of the complain- 
ants for such premiums as they may have paid to it 
without the issuance by it, and acceptance by the 
assured, of a new policy with full knowledge of the 
facts. Any payments made when there was no new 
contract, and when the payor was not fully ad- 
vised of the facts, would be without consideration. 
The liability of the St. Louis Life Insurance Company 
for the property transferred is to the St. Louis Mutual 
Life Insurance Company, not to the policy-holders of 
that company directly. It is true, if the company 
should refuse to act, and could not be put in motion 
through its ordinary machinery, the policy-holder 
might come into equity for relief. No such case is 
made by the bill, nor is the bill framed for any such 
purpose. The object of the complainants is to reach 
the property of the St. Louis Mutual Life Insurance 
Company in this state. 

The proof is clear that the St. Louis Mutual Life 
Insurance Company has not used its corporate fran- 
chises since the 13th of December, 1873, or, at any rate, 
within thirty days thereafter. It falls, therefore, with- 
in the provisions of the Code, sections 3431 and 4294. 
By these sections, when the corporate franchises are 
not used, the creditors of the corporation may, with- 
out first having obtained a judgment_at law, attach the 
property of the corporation, and subject the same to 
the satisfaction of their debts. The proof is, moreover, 
conclusive that the St. Louis Mutual Life Insurance 
Company is insolvent, not only because it fails to meet 
the requirements of the statute law of the State of 
Missouri regulating life insurance companies, but in 
fact. Assoon as this event occurred, the persons in 
possession of its effects in this state became trustees 
for the benefit of its creditors. The assets of an in- 
solvent moneyed corporation, under our statutes and 
decisions, constitute a trust fund in whosesoever hands 
they may be for pro rata distribution among al! its 
creditors. Marr v. Bank of West Tennessee, 4 Cold. 
471; Moseley v. Williamson, 5 Heisk. 286. The prop- 
erty attached in this suit, outside of the bonds in the 
hands of Morrow, is subject to the claims of such of 
the complainants, and other persons, citizens of this 
state, who may come in under the decree, as may show 
themselves to be creditors of the St. Louis Mutual Life 
Insurance Company. The bonds in Morrow’s hands 
are held, under the statutory trust, ‘“‘as a security for 
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risks taken by citizens of this state.” 
nebaker v. Tomlinson, 1 Tenn. Ch. 594, that the bene- 
ficiaries under this trust are such citizens of the state 
as, having taken out policies to cover risks, have suf- 
fered loss within the policy, or have become entitled 
to be repaid the premium, or any part thereof, in any 
of the contingencies in which such repayment is de- 
mandable as of right, and that the beneficiaries are 
entitled to share the funds pro rata. I held also in the 
same case, (1 Tenn. Ch. 111), that the comptroller for 
the time being, (the then head of the Insurance Bureau 
of the State), would have the right to come into this 
court, in the event of the insolyency of the insurance 
company, for the administration of the trust fund. 
Of course, the beneficiaries themselves are entitled to 
the same relief as against the treasurer (who has been 
charged with the duties then devolving upon the 
comptroller), who is a mere trustee, The non-user 
and insolvency of the St. Louis Mutual Life Insurance 
Company date certainly from the 13th of December, 
1873. Its insolvency might, perhaps, have been carried 
back to a much earlier date; but the bill, by a curious 
inconsistency, after averring in the first bill that the 
company was insolvent at and before that date, ex- 
pressly avers in the third amended bill that the com- 
pany was solvent, and that transaction unnecessary. 
Such of the complainants as were, on the 13th of De- 
cember, 1873, holders of policies of the company then 
in full force, or entitled to be repaid premiums on pol- 
icies of the company, would be beneficiaries as to the 
bonds in Morrow’s hands to be shared, after the de- 
duction of costs and expenses, ratably. And all the 
complainants having just claims as creditors of the 
said company at the filing of the bill would come in 
for a share of the other property attached, if any, in 
like proportion. 

It is urged in argument by the learned counsel for 
the defendants, that the complainants who were hold- 
ers of policies in force on the 13th of December, 1873, 
whose lives or terms have not yet fallen in, are not 
now entitled to recover anything, and, therefore, the 
bill, even as to them, is premature. He cites, in sup- 
port of this position, King v. Accumulative Life Fund, 
ete., 3C. B., N. 8., 151; s. c. 5 Big. 635; Robertson v. 
St. Louis Mutual Life Ins. Co., per Treat; J., in U. S. 
Cir. Ct., St. Louis; Borden v. Same, by the St. Louis 
Court of Appeals. The reason given is that the action 
is quia timet, and premature; for, non constat, that, 
when the money becomes due, it will not be paid by 
the company. In each of these cases, the company 
had undertaken to transfer and dispose of its property 
to another company, and ceased to do business. The 
courts concede the general principle that, where a 
party who has contracted to do something at a future 
day, does an act which precludes performance, an ac- 
tion will lie at once for the breach without waiting 
until the day of performance. It is usual to cite, as il- 
lustrating the rule, the case of a person contracting to 
sella particular tract of land at a future day to one 
man, and then actually selling it to another; and a 
promise to marry at a future day, and afterwards 
marrying a third person. Why may not an action 
brought in these instances be, with equal reason, said 
to be quia timet and premature; for, non constat, that 
the vendor may not buy back the land and be ready to 
comply; and that the husband or wife of the married 
person might not die, and so the promiser be ready to 
marry to the day? The reeson for the rule is, that the 
act done, being in plain violation of the trust created 
by the contract, estops the party to deny the breach, 
and the court will not, in such a case of palpable 
wrong, weigh probabilities or possibilities. The rea- 
son given for the rulings cited are certainly not satis- 
factory, although the ruling may be right at law. 


I held in Pen- 








There are decisions in suits upon life policies to the 
contrary, Mead v. St. Louis Mutual Life Ins. Co., 51 
How. Pr. 1; McKee v. Phoenix Ins. Co., 28 Mo. 386; 
Union Central Life Ins. Co. v. Poettker, Sup. Ct. Cin., 
2Cent. L. J. 792. Perhaps the distinction in these 
cases at law turns upon the fact whether the com- 
pany has ceased to do business, or is, to use Lord 
Cairns’ expression in Lancaster’s Case, L. R., 14 Eq., 
73, note, “‘agoingcompany.”’ This distinction is made 
by the Superior Court ef Cincinnati in the case above 
cited. ‘* Where aninsurance company,” say the court, 
“does not go into liquidation, but continues in the 
business of life insurance, and wrongfully refuses to 
continue its risk upon the life of one it has insured, 
the insured may sue the insurer for damages and re- 
cover at least the amount’ of the several premiums he 
has paid with interest.” There is no good reason why 
a life insurance company in active business should 
not be liable at law for a positive breach of contract, 
the damages to be regulated by the rules applicable to 
breaches of contract. It would be otherwise, where 


the breach is passive from insolvency, non-user of 


franchises, or a contract ultra vires. In such cases the 
parties should be required to seek relief in equity. 

And whatever may be the doubt as to the rule at 
law, there is none whatever as to the rule in equity. 
It has been decided in England, that the non-payment 
of a premium of insurance falling due after an order is- 
sued, upon the petition of the company, to wind up the 
affairs of the company, does not work a forfeiture of 
the rights of the insured against the company. This 
is practically a determination of the contract by the 
company, not by the policy-holders, and the latter 
need take no further step to keep the policy alive, 
but may prove his claim for damages as of the day 
when the order to wind up took effect. Jn re Albert 
Life Assurance Co., L. R. 9 Eq. 702. The same rule 
would undoubtedly apply upon the filing of a bill in 
Missouri by the Superintendent of the Insurance De- 
partment, if successfully prosecuted. It wonld also 
apply upon a bill filed under our statutes for failure to 
use corporate franchises. No good reason can be seen 
why the like result should not attend a disposition by 
a company of all its property, even when ultra vires, if 
in fact it virtually leads to a cessation of business. 
Whatever may be the doubt at law about actions quia 
timet, there is none in equity. Nothing could be more 
grossly inequitable than to require policy-holders to 
continue the payment or tender of premiums under 
such circumstances. The court of chancery is ready 
and able to give adequate relief in one suit, by an ad- 
justment of the rights of all the parties to the common 
fund, without procrastinating the evil day in the vain 
hope that ‘“something may turn up.” 

The bill goes upon the idea that the complainants 
are, in the events which have happened, entitled to the 
premiums paid with interest. But this would be mani- 
festly unjust to the company, and unequal as between 
the policy-holders themselves. What each should have 
is the present, or equitable value at the time of the 
breach, namely, the 13th December, 1873. New York 
Life Insurance Co. vy. Statham, 3 Otto, 24; s.c., 5 Big. 
607; 8. Cc. 3 Cent. L. J. 723; Smith v. Charter Oak Life 
Insurance Co. (Circuit Court St. Louis Co.), 5 Big. 212; 
In re Albert Life Assurance Co., L. R. 9 Eq. 706; 
Holdich’s Case, L. R. 14 Eq. 72. The equitable value, 
says the Supreme Court of the United States in the 
case first cited, is the difference between the cost of a 
new policy and the present value of the premiums yet 
to be paid on the policy when the breach occurs. It 
is, says the English court, with the matter-of-fact prac- 
ticality so characteristic of the English mind, the sum 
which would be required in each particular case to 
purchase a policy of the same amount at the same pre- 
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mium in a solvent office. The rule is, in substance, 
the same as laid down by both the English and Ameri- 
can courts. The recovery Is iimited to the reserve 
which the company ought to have had on hand at that 


time in each case, subject to such addition, if any, as | 


may be required in a particular case to meet an excep- 
tional change of bodily health. In this case, where the 
fund will in any event be inadequate, the general rule, 
as laid down by the Supreme Court of the United 
States, is adequate to the exigency. It can be readily 
applied by a competent actuary. 

It is claimed by the counsel of the defendants that 
some of the complainants, whose policies are conceded 
to have been in force on the 13th December, 1873, after- 
wards made payments to the St. Louis Life Insurance 
Company, and that such payments bar the right of re- 
covery. But the mere payment of premiums to, and 
taking the receipt of a new company, even when the 
amalgamation was lawful, has never been construed 
into a novation. Jn re Manchester and London Life 
Association, etc., L. R. 5 Ch. App. 640. It should ap- 
pear, says Lord Westbury, that the new company had 
the corporate power to assume the contracts of the old 
company; that the act of transfer was communicated 
to the assured, with an offer to him to accept either a 
new policy or an assumption of the old one, and the 
acceptance of the offer must be proved by “‘ acts which 
unequivocally denote his understanding and accept- 
ance of that proposal.’? There must be evidence of an 
intention to make a new contract as plainly as if it 
were expressed in writing. Coghlan’s Case, Reilly’s 
Rep. 46; Blundell’s Case, Jd. 84. These are the prin- 
ciples which govern a novation of other contracts, and 
no reason occurs why they should not apply to a re- 
insurance. But, of course, there can be no novation 
where the supposed contract of re-insurance was void. 
In such a case, there must be a new contract out and 
out with knowledge. 

The only difficulty in ascertaining whether a new 
policy, forfeited or lapsed previous to the 13th of De- 
cember, 1873, was extended or coummuted, under the 
conditions embodied in it, or under the rule of the 
company which made all its annual life policies non- 
forfeitable, so as to be in force on that day, arises on 
the provision for the payment of interest in advance 
on unpaid notes or loans, and on the application of 
dividends. The decisi on the condition in question 
in the policies of this very company are hopelessly in 
conflict. In the St. Louis Mutual Life Insurance Co. 
v. Grigsby, 2 Cent. L. J. 123 (4 Big. 633), the Supreme 
Court of Kentucky held that the note given for part of 
the premium was for money loaned, and that the in- 
terest annually accruing on these loans is in no sense 
an annual premium due from the insured to the in- 
surer, and that the forfeiture was in the nature of a 
penalty which could be relieved against in equity. In 
Anderson vy. St. Louis Mutual Life Insurance Co., 3 
Cent. L. J. 354, 5 Big. 527, a case in equity, decided in 
the United States Circuit Court at Memphis, Brown, 
J., held that the payment of the interest was a condi- 
tion precedent to the continued existence of the policy. 
He held, also, in the same case, basing his decision 
upon the usage of the company, as shown in the par- 
ticular case, thatthe dividend then due the assured 
should be applied to the extinguishment of so much of 
the note, and not tothe satisfaction of the interest with 
a view to save the forfeiture. In Russum v. St. Louis 
Mutual Life Insurance Co., 3 Cent. L. J. 275, 5 Big. 
243, the St. Louis Court of Appeals came to the same 
conclusion as Brown, J., on the first point, while they 
held it to be clear law, that the company was bound 
to apply the dividend in such a manner as to save the 
forfeiture. The learned Circuit Judge of the United 
States for this Circuit, Hon. H. H. Emmons, has also, 








in cases removed from this court, reached the conclu- 
sion that, on failure to pay the interest on the loan- 
notes, the policy lapses. The weight of authority is 
undoubtedly in favor of this construction. 

The notes taken for a part of the premium are treat- 
ed by the company in its manuals and policies as given 
for loaned money, and, in that view, it is difficult to 
meet the logic of the argument, that the interest which 
would accrue upon a note after maturity is merged in 
the note, and must take its quality and share its fate. 
Exact logic is often too nice and refined for the prac- 
tical business of life, when stretched “ upon the rack 
of this rough world,” and must give way to the clearly 
expressed intention of parties. In Patch v. Pheenix 
Mutual Life Insurance Co., 44 Vt. 481, 4 Big. 777, 
the notes given in part for premiums were made pay- 
able twelve months after date, with interest at six per 
cent., payable annually in advance. A paid-up policy, 
given in exchange for the original policy under the 
commutation clause, contained no reference to the 
notes, and only a general stipulation for the prompt 
payment of premiums. On the margin was written a 
memorandum, that the policy was conditional on the 
interest on the notes being paid in advance. The court 
say: ‘Treating the memorandum as a part of the 
policy, the interest upon the notes becomes practically 
a@ premium upon the policy, payable annually in ad- 
vance. Any other construction would be a manifest 
violation of the meaning and intent of the parties to 
this contract.” In all of the manuals of the St. Louis 
Mutual Life Iusurance Company, whenever a loan of 
a part of the premium is spoken of, it is provided, as 
we have seen, thus: “But on all such loans six per 
cent. interest must be paid every year in advance,’’ 
and, it is added, “‘a failure to pay the interest in all 
cases forfeits the policy.”’ The policies themselves, as 
we have also seen, expressly provide that, if the in- 
sured “fail to pay annually in advance the interest on 
any unpaid notes or loans which may be owing by the 
said insured to said company,” the policy shall cease 
and determine. The interest upon the notes becomes 
practically a premium on the policy, payable annually 
in, advance. ‘“‘Any other construction would be a 
manifest violation of the meaning and intent of the 
parties to this contract.” 

The question as to whether the application of the 
dividend should be to the note or interest is, probably, 
of no practical importance in this case. Iam of opin- 
ion, however, with the St. Louis Court of Appeals, 
that the company was bound, upon the plainest prin- 
ciple of equity, to apply the dividend first in such a 
manner as to save the forfeiture. The usage of the 
company in deducting the dividend from the principal 
in cases where the insured elects to continue the poli- 
cy, even if uniform and unvarying, can not control 
where the insured ceases to pay, and the contract is 
silent as to what should be done with the dividend. 
The law, which tempers justice with mercy, makes the 
proper application. Besides, the condition of the pol- 
icy only requires in such case the payment of interest 
in advance, not of any part of the note as a pre-requi- 
site to the continued existence of the policy. The div- 
idend, as the property of the insured, should be ap- 
plied to what he is bound to pay—the interest. And 
to this end the policy-holder may show that he was 
entitled to a dividend to be thus applied. 

One of the prayers of the bills in this case is, that 
“* the policies and notes be declared yoid «ab initio for 
fraud.” If this prayer is based upon the idea that the 
contracts were renilered void ab initio by any fraudu- 
lent representations by the company or its agents, 
within the decision of Martin v. tna Life Insurance 
Co., 9 Heiskell, I am of opinion that the bills fail to 
make out any such case; the evidence is still more 
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deficient in this regard, and all claim for relief on this 
score has long since been waived by payments of pre- 
miums after the facts were fully known. Moreover, 
the bill expressly avers the validity of the policies on 
the 13th December, 1873. Ifthe prayer is rested upon 
the supposed fraudulent conduct of the directors of 
the company in making dividends beyond what was 
reasonable, in devoting such a large proportion of their 
funds to the erection of the costly edifice in St. Louis, 
in a portion of which it had its offices, and in the mal- 
versation committed by the transaction ‘of the 13th of 
December, 1873, I am of opinion that these are not 
causes which render the policies Void ab initio. They 
do not, if true, affect their validity at all. The con- 
tracts of the company must stand or fall on their own 
merits. 

The complainants whose policies were in force on 
the 13th of December, 1873, and such other policy- 
holders in like situation who may file their claims in 
time, are entitled to subject the property attached in 
this cause pro rata to the satisfaction of their claims. 
It must be referred to the master to ascertain and re- 
port, upon the principles herein settled, which of the 
complainants have such claims, and the amount due to 
each. -And to this end proof may be taken as to the 
right of the complainants to dividends to be applied to 
the satisfaction of interest. It may also be referred to 
the master to ascertain and report the amount of pre- 
miums paid by any of the complainants since that date 
to the St. Louis Life Insurance Company. 








BOOK NOTICES. 


(Books RECEIVED.—Nebraska Reports. Vol. 5. Des 
Moines: Mills & Co.—lIllinois Reports. Vols. 70 and 79. 
Springfield: Norman L. Freeman, Reporter.] 


UNITED STATES DiGEst. A Digest of Decisions of 
the Various Courts within the United States; b 
BENJAMIN VAUGHAN ABBOTT. New Series; Vol. 
ad -- Digest for 1876. Boston: Little, Brown 





This work is so well known to the profession, that 
it is unnecessary for us to do more than note its coh- 
tents. The following volumes of reports are digested 
in the Annual Digest for 1876: Of the federal courts, 
22 and 23 Wallace, 1 and 2 Otto, 2 Woods, 5 and 6 Bis- 
sell, 3 Dillon, 7 Benedict, 1 Brown, and 13 Bump 
Bankruptcy Register. Of the state courts: 50 and 52 
Ala.; 28 and 29 Ark.; 50 Cal.; 2Col.; 42 Conn.; 1 Del.; 
15 Fia.; 53, 54 and 55 Ga.; 69, 75, 77, 78 Ill.; 50, 51 and 
52 Ind.; 40 and 41 Ia.; 14, 15 and 16 Kas.; 11 Ky.; 64 
Me. ; 42 Ind. ; 113,114, 118 and 119 Mass. ; 32 and 33 Mich. ; 
21 Minn,; 50 Miss. ; 60,61 and 62 Mo.; 4 Neb.; 10 Nev.; 
55 N. H.; 38N. J. (Law) and 26 N. J. (Equity); 60, 61 
and 62 N. Y. (Court of Appeals); 13 and 14 N. Y. (Su- 
preme Court); 40 N. Y. (Superior Court); 5 Daly, 16 
Abb., and 50 and 51 How.; 25 Ohio St.; 4 and 5 Oregon; 
77, 78 and 79 Penn. St.: 5 8S. C.; 8.Tenn.; 43 Tex.; 48 
Vt.; 26 Gratt (Va.); 7 and 8 W. Va.; 37, 38 and 39 
Wis., and 3 Pinn. (Wis.) These make a total of eighty- 
three volumes; of which twelve are reports of the fed- 
eral, and seventy-one of the state courts. 





HISTORY OF a SUIT IN EQuITY FROM ITS COMMENCE- 
MENT TO ITS FINAL TERMINATION. By CHARLES 
BaRTON, ofthe Middle Temple. New Edition, Revised 
and Enlarged, with forms of Bills, Answers, Pleas, 
Demurrers and Decrees. By JAMES P. HOLCOMBE. 
Cincinnati: Robert Clarke & Co. 1877. 

This is an American reproduction of an English 
work which at one time was considered as the best in- 
troduction to the practice in the courts of equity, 
that could be placed in the hands of a student. The 
former editions have been, we imagine, for a consid- 





erable time out of print, and the present revised and 
improved edition will be of value to the profession. 
The American editor has eliminated some of the mat- 
ter contained in the original work, such as the chapter 
relating to the Court of Exchequer, and some techni- 
cal points of practice which have never been adopted 
in this country. In the place of these subjects, the 
rules of practice in the federal equity courts, the stat- 
utes of the United States in relation thereto, and 
numerous forms of pleadings have been inserted, and 
the celebrated ordinances of Lord Bacon are given a 
place in the appendix. The forms have been borrowed, 
the editor states, principally from the works of Bar- 
bour, Hoffman, Edwards and Blake. The latter, in his 
work on Equity Practice, mentions, we remember, 
Mr. Barton’s book; and as the editor of this edition has 
gone to him for authorities, we are content to concur 
in his criticism. ‘ Barton,” says Mr. Blake, “is a 
useful historical treatise on the English practice, ad- 
mirable for its clear and judicious arrangement, though 
it contains little more than the outlines of practice.” 








CORRESPONDENCE. 


EFFECT OF RECORDING DEED WITHOUT IN- 
DEXING. 
To the Editor of the Central Law Journal: 

In your issue of May 11th, on page 449, is found an 
article from a Texas correspondent on the “ Effect of 
Recording Deed without Indexing,” and referring to 
former articles on the same subject,—one in your issue 
of April 13th, on page 340, citing some decisions to the 
effect that an instrument will operate as constructive 
notice from the time it was deposited for record; and 
also a second article in your issue of April 27th, on 
page 387, citing the decisions in Iowa holding that an 
instrument will operate as constructive notice only 
Srom the time the same was duly indexed. 

Your correspondent is in ‘accord with the reasoning 
and conclusions” of the latter article, but cites the 
decisions of his own state (Texas), in harmony with 
the former, and says: “‘Our statute (Texas) is almost 
identical with the statute of Iowa, and the conclusions 
are so very opposite that I concluded to send you the 
above note.”? He gives the statute of Texas as follows: 
‘Paschal (Digest, art. 5014) says: ‘Every such instru- 
ment of writing shall be considered as rocorded frem 
the time it was deposited for record.’ ”’ 

If, now, he has stated his statute correctly, it is not 
** almost idential with the statute of Iowa.”? The pro- 
visions of the Iowa Code of 1873, which are the same 
as the Revision of 1860, read: Sec. 1943. ** The recorder 
must keep an entry-book or index, the pages of which 
are so divided as to show in parallel columns: 1. The 
grantors; 2. The grantees; 3. The time when the in- 
strument. was filed; 4. The date of the instrument; 
5. The nature of the instrument; 6. The book and 
page where the record thereof may be found; 7. The 
description of the land conveyed.” Sec. 1944. “The 
recorder must indorse upon every instrument, properly 
filed in his office for record, the time when it was so 
filed, and shall forthwith make the entries provided 
for in the preceding section, except that of the book 
and page where the record of the instrument may be 
found; and from that time such entries shall furnish 
constructive notice to all persons of the rights of the 
grantee conferred by such instrument.” It at once 
appears that the wording of the two statutes is ‘‘so 
very opposite,” that the decisions thereunder must 
also, of necessity, be “‘so very opposite.” The one, by 
express provision, makes the instrument constructive 
notice from the “time it was deposited for record,”— 
the other only “from that time” it was duly indexed 
by the recorder. : 
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An examination of the provisions of the local statutes 
under which the various decisions on this subject, in 
these and also other states, have been rendered, will 
shed much light, and show the decisions not to be 
**s0 very opposite” as might at first appear. 

CITIZEN OF IOWA. 








SOME RECENT DECISIONS IN OHIO. 


[From advance sheets of 28 and 29 Ohio State Reports. ] 


DEFECTIVE DESCRIPTION OF LAND—PAROL TESTI- 
MONY TO EXPLAIN.—Schlief v. Hart. Opinion by 
McILVAINE, J.—Extrinsic testimony is admissible to 
identify land conveyed by the following description, to 
wit: ‘A tract or lot of land known as the east half of 
the southwest division of section 17,’’ although such 
testimony shows that the land so conveyed is less in 
quantity than the mathematical half of the division. 








PROCEEDING BY ADMINISTRATOR TO SELL REAL 
EsTATE TO PAY JUDGMENTS — RIGHT TO IMPEACH 
SUCH JUDGMENTS.—Conway v. Duncan. Opinion by 
WRIGHT, J. 1. In a proceeding by an administrator 
to sell real estate to pay judgments entered upon 
awards of arbitrators, it is competent for the heir, 
upon a cross-petition in the same proceeding, to attack 
said judgments for fraud. [Citing Lockwood vy. Mitch- 
ell, I9 Ohio, 448; Swinhart v. Shaum, 24 Ohio St. 432.] 
2. It is error to hold that such judgments are conclu- 
sive as to the fact and amount of indebtedness, thus 
precluding any examination into the question of alleged 
fraud and collusion. 





WHAT IS ABUTTING PROPERTY.—Douglass v. City 
of Cincinnati. Opinion by WHITE, J.—l1. What con- 
stitutes abutting property liable under the municipal 
code to be assessed for the improvement of a street, is 
to be determined by the situation of the property at 

‘the time of the passage of the ordinance directing the 
improvement, and prescribing the mode of making the 
assessment; and such liability is not affected by sub- 
sequent changes in the title to the property. 2. It is 
not the object of section 545 to define the property 
liable to be assessed to pay for such improvement; but 
to prescribe the time at which the assessment becomes 
alien on the property and a personal charge against 
the owner. 





PLEADING—ALLEGATIONS OF NEW MATTER—AN- 
SWER.—Rinedour v. Mayo. Opinion by McILVaINE, 
- J.—1. Allegations of new matter in an answer, which 
are without merit as matter of defense to the action, 
although they do not relate to other facts in the answer 
constituting a defense, should be stricken out as irrele- 
vant, and do not entitle the plaintiff to a motion to 
separately state and number defenses. 2. In an action 
against several persons alleged to be associated together 
as bankers, to recover on their alleged joint undertak- 
ing, an answer which admits the association and the 
undertaking, but avers that the Association at the date 
of the undertaking was, and still is, a body corporate, 
and that the undertaking is the corporate contract of the 
association, may be regarded as setting up new matter 
constituting a defense, and not as stating mere evi- 
dence disproving the allegations in the petition. 3. A 
reply to such answer, which denies the corporate char- 
acter of the contract, without denying the corporate 
existence of the association, is sufficient on general de- 
murrer. 





NEGLIGENCE — COMMON CARRIER— EXPRESS COM- 
PaNny.— United States Express Company v. Backman. 
Opinion by ASHBURN, J. 


1. A common carrier is one 


that undertakes for hire or reward to carry, or cause 
to be carried, goods for all persons indifferently who 
may choose to employ him, from one place to another. 
2. An express company, that receives and agrees to 
transport goods from one designated place to another 
designated place, for a compensation, in the ordinary 
means of conveyance, is a common carrier, although 
not the owner, and having no interest in the convey- 
ance by which the goods are transported. 3. A com- 
mon carrier is liable for the value of the goods lost 
through its negligence, notwithstanding the bill of 
lading provides that the carrier shall not be liable 
beyond an amount named therein, when it is under- 
stood by the parties that the sum so agreed on is less 
than the value of the goods. Such an agreement can 
at most cover a loss arising from some cause other 
than the negligence or default of the carrier or his 
servants, and the rule of damages is the same, although 
less is charged and paid for the transportation thar 
when the exempting clause is omitted. 4. In an action 
on the ground of negligence against a common carrier 
upon a bill of lading containing an exemption from 
liability from loss by fire, the burden of proof is on 
the carrier to show that the loss occurred within the 
terms of the exemption, and that the loss occurred 
without fault on his part. 





PUBLIC SCHOOLS — PREROGATIVE OF BOARD TO 
REGULATE STUDIES.— Sewell v. Defiance Co. Opinion 
by Rex, J. 1. Boards of education are authorized by 
law to adopt and enforce necessary rules and regula- 
tions for the government of the schools under their 
management and control. 2. Where instruction in 
rhetoric was given in any grade or department of such 
schools, and one of the rules adopted by the board for 
the government of the pupils therein provided that, if 
any pupil should fail to be prepared with a rhetorical 
exercise, at the time appointed therefor, he or she 
should, unless excused on account of sickness or other 
reasonable cause, be immediately suspended from such 
department: Held, that such rule was reasonable. 
3. Where the teacher of such department, with the 
consent of the board, for a failure to comply with the 
rule, or to offer any excuse therefor, suspended a pu- 
pil, until he should comply with the rule, or offer a 
reasonable excuse for his non-compliance, neither the 
board of education nor the teacher is liable in damages 
therefor. Cases cited: Board of Education v. Minor, 
23 Ohio St. 211; Stewart v. Southard, 17 Ohio, 402; 
Donahue v. Richards, 38 Me. 378; Hodgkins v. Rock- 
port, 105 Mass. 475; Downer v. Lent, 6 Cal. 94; Hines 
v. Lockport, 50 N. Y. 236; Mills v. Brooklyn, 32 N. Y. 
485; Matter of Church Street, 49 Barb. 455; Jordon vy. 
Hanson, 49 N. H. 199; Gregory v. Burke, 37 Conn. 365; 
26 Wis. 393; 48 Mo. 253; Wilson v. Mayor, 1 Den. 599; 
Kendall v. Stokes, 3 How. (U. 8.) 87. 





RIGHT OF WIDOW TO REMAIN IN MANSION HOUSE 
OF DECEASED HUSBAND—ADMINISTRATOR—RENTS.— 
Conger v. Atwood. Opinion by Day, J. 1. The right 
of a widow to remain in the mansion house of her de- 
ceased husband, as provided by statute, is not restricted 
to a personal continuance in the house merely; but 
she is entitled to a reasonable enjoyment of the posses- 
sion of the premises, and may therefore either per- 
sonally occupy them or she may rent them, as she may 
deem best promotive of her comfort. 2. If the admin- 
istrator of her husband’s estate assumes to control the 
mansion house of the decedent, and, denying the 
widow’s right to the possession thereof, rents it to an- 
other person, the widow is entitled to the rents re- 
ceived by him during the period she is entitled to 
remain in the premises. 3. If the administrator has 





collected the rents to which the widow is so entitled, 
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and has appropriated them to the payment of debts 
due from his intestate, she may elect to charge him in 
either his personal or representative character, and he 


“ean not defeat a recovery by her in an action against 


him in his representative capacity, on the ground that 
he is personally liable therefor. 4. An administrator 
who, without authority, collects rents of his intestate’s 
real estate, and uses them as assets in paying the debts 
of the estate, is liable to the party entitled to such 
rents, and he may recover the amount thereof of the 
administrator in his representative character. 





RAILROAD COMPANIES—CONSTRUCTION OF LEGIS- 
LATION LIMITING RATES OF FARE—ACTION BY Pas- 
SENGER FOR WRONGFUL EJECTION.— Ci nati, H. 
¢& R.R. R.v. Call. Opinion by WEtLcH, C.J. 1. Rail- 
road companies incorporated prior to the adoption of 
the constitution of 1851, and which avail themselves of 
the twenty-fourth section of the General Corporation 
Act of 1852 (S. & C. Stat. 281), either by taking leases 
of the roads of other companies, or by leasing their 
own roads to other companies, are to be regarded as 
thereby accepting a “provision” of said act, within 
the meaning of its seventy-first section, and relinquish- 
ing all rights under their charters inconsistent with 
the provisions of said act. 2. The right to demand and 
take specified rates of fare, free from legislative control 
or alteration, is one of the rights thus relinquished by 
such companies, and they, therefore, become subject 
to legislative control, in that regard, equally as com- 
panies formed under said act of 1852. 3. In order to 
work such relinquishment or repeal of its chartered 
rights inconsistent with said act, it is not indispensable 
that a certificate of the company’s acceptance should 
be filed with the secretary of state. It is the fact of 
acceptance that binds the company. The certificate is 
merely evidence of the fact, and the company can not 
profit by its failure to file the certificate. 4. In an ac- 
tion by a passenger against a railroad company for be- 
ing wrongfully ejected from the cars by the conductor, 
it appeared that the rates of fare fixed by the company, 
and which, by its established rules, it was made the 
duty of the conductor to demand, were higher than 
those allowed by law. The plaintiff tendered what he 
claimed to be, and what was ultimately held to be, the 
legal rates, and, upon refusal to pay more, was ejected 
from the cars, but without any rudeness or unneces- 
sary Violence. It also appeared that the plaintiff, at 
the time he took passage, knew the established rates, 
and expected to be ejected from the cars, intending to 
bring an action for such ejection, in order to test the 
right of the company to charge the established rates. 
Held: That the plaintiff was only entitled to compen- 
satory damages, and that it was competent for the 
company, for the purpose of mitigating damages, or 
preventing the recovery of exemplary damages, to give 
in evidence subsequent declarations of the plaintiff, 
tending to prove that his object in taking passage on 
the cars was to make money, by bringing suits against 
the company for demanding or receiving their estab- 
lished rates of fare. 

RaILWaY BONDS—STIPULATION INDORSED THERE- 
ON BY BOARD OF DIRECTORS—RIGHTS OF HOLDERS.— 


‘Denney v. The Cleveland and Pittsburg R. R. Opinion 


by Scott, C.J. The petition of the plaintiffs alleged 
that the defendant issued and negotiated to different 


- Parties a large number of bonds for borrowed money, 


payable in twenty years after their dates, with interest 
thereon to be paid semi-annually till maturity, and 
with coupons attached calling for such interest. Each 
of the bonds was by its terms made puyable to the 
holder, and transferable by general or special indorse- 
ment, or by delivery, as if they were notes of hand, 





payable to bearer. Before their sale and negotiation, 
for the purpose of securing a more ready sale and a 
higher price, the following stipulation was indorsed on 
each of them and signed by the president, by order of 
the board of directors: ‘The within bond, convertible 
into the capital stock of the company at the pleasure 
of the holder, at par, upon the surrender thereof, with 
the unpaid interest coupons, to the secretary of the 
company. By order of the directors.” Plaintiffs allege 
that they became the holders of a number of said 
bonds, and afterwards, before their maturity, presented 
the same for conversion agreeably to the terms of said 
indorsed clause or stipulation, and that such conver- 
sion was wrongfully refused by the company; that at 
the time of such demand for conversion, and after- 
wards, the market value of the company’s stock was 
much greater than the par value of said bonds, whereby 
a right of action accrued to the plaintiffs to. recover 
from the company the difference between such values. 
Plaintiffs also allege that the holders of other similar 
bonds, having acquired similar rights of action thereon, 
have sold and transferred their said rights of action to 
the plaintiffs. Plaintiffs ask a judgment for the dam- 
ages sustained by themselves and their assignors by 
reason of the premises. On demurrer to this petition, 
Held—1. Assuming that the board of directors had full 
power to bind the company by indorsing the converti- 
ble clause on the bonds, yet the stipulation for conver- 
sion is, by its terms, inseparably connected with the 
bond on which it is indorsed, and is only available to 
the holder of the bond, and so long only as he contin- 
ues to be such holder. 2. The holder of such bond can 
not assign to another the right of action for a breach of 
the stipulation for conversion, and yet retain the bond 
for the benefit of himself and his future assignees. 
8. The petition is fatally defective in not averring that 
the plaiutiffs were, and at the commencement of their 
action continued to be, the holders of the bonds, for 
the non-conversion of which they bring suit. 








NOTES OF RECENT DECISIONS. 

TRADE MaRK— NUMERICAL SYMBOL. — Kinney v. 
Allen et al. United States Circuit Court, Eastern Dis- 
trict of Virginia, 4 Am. L. T. Rep. 258. Opinion by 
HvuGHEsS, J. The numerical symbo! 4, printed in large, 
bold, red characters, in a certain form and style, had 
been used since 1873 by the complainant as one of his 
trade-marks on the packages and boxes of certain 
classes of cigarettes manufactured by him, and was 
registered in the United States Patent Office in June, 
1875. This symbol was originally employed to indicate 
the idea that the cigarettes were composed of two kinds 
of tobacco in the proportion of half and half; but, ex- 
cept so far as it indicates this idea, which it does not 
really express, it is a merely arbitrary device. On a 
bill brought to enjoin against another’s use of this 
symbol: Held, that the complainant had not a right to 
the exclusive use of the numerical character 4, written 
in any ordinary manner; but that he had a right to the 
exclusive use of it in the particular form, size, color 
and style in which he had used and registered it. 





EJECTION OF PERSON FROM STREET CAR—LIABIL- 
ITY OF COMPANY FOR ACTS OF DRIVER—WANT OF 
CaRE.—Healey v. City Passenger Railroad Co. Su- 
preme Court Commission of Ohio, 4 Am. L. T. Rep. 
249. Opinion by JOHNSON, J. 1. Whether it is due 
and proper care to attempt to remove a person from a 
street railroad car, while the same is in motion, is a 
question of fact for the jury, and not of law for the 
court. In Lovett v. Salem & South Danvers R. R. Co., 
5 Allen, 557, it was recognized as a proper duty, while 
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ejecting an intruder, to first stop the car or slacken its 
speed to such a degree that, using due care, he might 
leave safely. In Murphy v. Union R. R. Co., 118 Mass. 
228, it was held: - “If a passenger on a horse railroad 
is so intoxicated as to be offensive to the other pas- 
sengers, the conductor has the right to remove him 
from the car; and whether it is due care, and a proper 
exercise of this right, for the conductor to attempt to 
remove him while the car is in motion, is a question of 
fact for the jury, and not of law for the court.” In 
Wilton v. Middlesex R. R. Co., 107 Mass. 108, it was 
held “that, if a person riding with due care on the 
platform of a horse car, not as a passenger for hire, 
but by invitation of the driver, and without collusion 
with him to defraud the corporation, is injured through 
his negligence in driving the car, the corporation is 
liable;” although it appeared that the driver had no 
authority to permit persons to occupy the platform, 
unless such authority be implied by the fact of his em- 
ployment as driver; and although it also appeared that 
it was in violation of his instructions to permit persons 
to ride without payment of fare. 2. If the driver of 
such car has authority to collect fare, and to put a per- 
son off for its non-payment, his master will be liable, 
if injury results from excessive force and violence in 
so doing, or if, as driver, he is guilty of carelessness or 
negligence in keeping the car in motion, by reason of 
which the person is run over and injured. 3. Where 
the evidence of the plaintiff tends to show want of care 
on the part of the driver of a street car in keeping the 
car in motion, while he is putting a person off for non- 
payment of fare, by reason of which the person is run 
over by the car and injured, it is error in such case to 
instruct the jury that the liability of the railroad com- 
pany depends solely on the question whether the driver 
acted within the scope of his employment in attempt- 
ing to collect fare, and in putting the person off for re- 
fusal to pay. 4. Where the injury complained of re- 
sults from want of care in the driver in running of 
the car, and not from the force and violence used in 
ejecting a person from the car, the company would be 
liable, whether the driver had or had not authority to 
collect fare. 





BILLS AND NOTES— CONTRIBUTION — SURETIES — 
EVIDENCE.— Oldham v. Broom. Supreme Court Com- 
mission of Ohio, 4 Am. L. T. Rep. 263. Opinion by 
JOHNSON, J. 1. The right of contribution among co- 
sureties is not founded in contract, and does not de- 
pend on the form of the instrument, nor the position of 
the names of the obligors therein, but is the result of 
the application of general principles of equity, and de- 
pends on the actual relation they sustain to the instru- 
ment and to each other. For this reason, where sev- 
eral parties by the same or by distinct instruments 
become sureties for the payment of a sum of money, 
and one pays more than his share, he may compel con- 
tribution from the others as co-sureties. Craythome 
v. Swinburne, 14 Ves. 164; Dering v. Winchelsea, 2 B. 
& P. 270; s.C., 1 Cox, 318. Courts of law took jurisdic- 
tion of actions for contribution, on the ground that, 
as equity and good conscience demanded that as among 
co-sureties there should be equality of burdens, there 
was an implied assumpsit which would support an ac- 
tion at law. DeColyer on Guar. and Sureties, 336-340; 
Camp v. Bostwick, 20 Ohio St. 337; 8 Am. L. Reg. 449- 
456; 13 Ib. 529,536; Longly v. Griggs, 10 Pick. 121; 
Keith v. Goodwin, 31 Vt. 268. 2. In an action for con- 
tribution, and in the absence of any contract in writing 
fixing such relation and liability between accommoda- 
tion parties to a note, parol evidence is admissible to 
show the real nature of the transaction. 3. As be- 
tween accommodation makers of a promissory note, 
the presumption is that they are co-sureties, and as 





such liable to each other to contribute; but this pre- 
sumption may be rebutted by parol proof, showing 
that the one last signing did so as the surety for the 
prior makers, and not as a co-surety with the prior 
surety. 4. Where a joint note is signed by the princi- 
pal and by one as his surety, and is intrusted by the 
surety to the principal without limit on his authority, 
such surety thereby impliedly authorizes the principal 
to obtain such additional sureties or guarantors as may 
be required to make the paper available for the pur- 
poses intended by the original makers, and the sure- 
ties or guarantors so obtained may stipulate the terms 
of their liability, as between themselves and prior 
parties. 5. One who thus signs such note, at the re- 
quest of the principal debtor, to enable him to use it 
as intended, without the knowledge of the prior sure- 
ty, and without any agreement or understanding with 
him to the contrary, may stipulate with the principal 
debtor and make it a condition of his signing that he 
signs as surety of the prior parties, and not as co- 
surety with the prior surety. 6. Such stipulation need 
not be in writing, and parol evidence is admissible to 
show an express contract to that effect, or facts and 
circumstances that will raise an implied contract. See 
Barry v. Ransom, 21 N. Y. 465; Pilkin v. Flanagard, 
23 Vt. 160; Harris v. Brooks, 21 Pick. 195., In New 
York it ig held that parol proof of extrinsic facts, to 
show who are principals and who are sureties, or of a 
contract distinct from the note, between the sureties 
themselves, is competent; but that conversations and 
declarations of intention, at the time of signing, are 
not admissible. Barry v. Ransom, 21 N. Y. 465; Harris 
v. Warner, 13 Wend. 400; Norton v. Coon, 2 Seld. 33. 
In the same state it is said that parol proof is inadmis- 
sible to show the intention of a stranger to a note, who 
indorses his name on the back, that the law makes him 
an indorser, and his liability can not be changed by 
parol; while in Ohio and most other states such evi- 
dence is competent. Champion v. Lathrop, 13 Ohio, 
228; Robinson v. Abel, 17 Ohio, 36; Greenough v. 
Smeed, 3 Ohio St. 418; Seymour v. Mackey, 15 Ohio St. 
515; Bright v. Carpenter, 9 Ohio, 139. See also in 
Kelley v. Few, 18 Ohio, 441, a case of accommodation 
parties to a bill. So the findings of the court, in a 
former action on the note, that some were principals 
and some were sureties, did not couclude the parties 
in a subsequent action for contribution. 26 Ohio St. 
100. Parol evidence of declarations of intention, made 
at the time of signing, before delivery of the paper, 
are part of the res geste, admissible to establish an 
agreement, where they do not contradict the written 
contract or vary the rights of prior parties. Bonser v. 
Rendell, 31 Ind. 128; Robinson v. Lyle, 10 Barb. 512; 
Adams v. Flanagan, 36 Vt. 400; Apgar v. Hiler, 4 Zab. 
812. That such declarations are competent in connec- 
tion with other testimony, as part of the res gest@, go- 
ing to show a mutual agreement, express or implied, 
is supported by numerous cases. ‘The actual relations 
of the signers to each other and the real nature of the 
contract between them is the problem to be solved 
where the paper is silent; and even though the paper 
describes some as sureties, that is not conclusive, and 
the real purposes and objects of the paper may be 
shown. Adams v. Flanagan, 36 Vt. 408; Lathrop v. 
Wilson, 30 Vt. 604; Morris v. Faurat et al., 21 Ohio St. 
155. 





CRIMINAL LAW— EFFECT OF OMISSION OF SEAL 
UPON VENIRE —CONSTITUTIONALITY OF CURATIVE 
ACT— REQUISITES OF PLEA IN ABATEMENT.—State 
v. Fleming. Supreme Court of Maine, 4 Am. L. T. 
Rep. 270. Opinion by WALTON, J. 1. An indictment, 
found by a grand jury by virtue of venires not having 
the seal of the court upon them, is illegal and void, and 








scenes 


= 


caer nested 


Se SI LNT 


ee 


572 THE CENTRAL 





LAW JOURNAL. 








can not be cured by amendment. It has been three 
times decided in this state that a seal upon a writ is 
matter of substance and not amendable. Bailey v. 
Smith, 12 Me. 196; Tibbetts v. Shaw, 19 Me. 204; 
Witherel v. Randall, 30 Me. 168. And the same point 
has been decided the same way in Massachusetts. 


Hall v. Jones, 9 Pick. 446. In one case in this state, { 


where the clerk omitted to affix the seal of the court 
to an execution, he was allowed to do so after it had 
been levied upon real estate. Sawyer v. Baker, 3 Me. 
29. But the court afterwards refused to allow a justice 
of the peace to make a like amendment; and referred 
to the above decision as having been made upon an 
ex parte motion; from which we infer that the court 
did not regard it as a reliable authority. Porter v. 
Haskell, 11 Me. 177. ‘‘ So long as a seal is required to 
be affixed to writs and executions,” said Mellen, C. J., 
in the case last cited, ‘‘ though we may not be able to 
discover its real use, yet we must not dispense with 
what the law requires.’”’ See also Com. v. Stockbridge, 
11 Mass. 279. 2. Pending this indictment, and in ad- 
vance of the judgment of the court upon its sufficiency, 
the legislature passed an act declaring the venires 
for the grand jurors by whom it was found valid, not- 
withstanding they were issued without the seal of the 
court upon them; and declaring further that no act 
or presentment of said grand jurors should be in any 
wise invalidated by reason of such defect. Laws 1876, 
ch. 307. Held, that such act was unconstitutional. In 
The State v. Doherty, 60 Me. 504, the court held that an 
act of the legislature, that should attempt to validate 
indictments found by a grand jury not legally selected, 
would violate both the State and the United States 
Constitutions. That case was not decided upon any 
narrow ground. It was decided upon the broad prin- 
ciple that an indictment is not valid, and can not be made 
valid by the legislature, unless it is found by a grand 
jury legally selected, organized and qualified, “in ac- 
cordance with some pre-existing law.” Such is the 
very language of the court; and the authorities there 
cited fully sustain the position. And in an earlier case 
in this state the court decided that the legislature can 
not, by act or resolve, dispense with a general law for 
particular cases. Lewis v. Webb, 3 Me. 326. And Judge 
Cooley, in his work on constitutional law, lays it down 
as the result of all the authorities, that when the legis- 
lature undertakes to suspend the operation of the gen- 
eral laws of the state, the suspension must be general; 
that it can not be made for individual cases, or for par- 
ticular localities. Cooley’s Const. Lim. 391. 3. In a 
criminal case a plea in abatement is suflicient, if it is 
free from duplicity and states a valid ground of de- 
fense to an indictment in language sufficiently clear 
not to be misunderstood; the strictest‘ technical ac- 
curacy, such as is sometimes required in purely dil- 
atory pleas in civil suits, will not be exacted. 
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_ APPEAL — PRACTICE. — Where a statute establishing a 
probate court provides that there shall be a trial de novo in 
the circuit court on appeal from the probate court, it makes 
no difference whether exceptions and other incidents of 
appellate jurisdiction appear or not. Opinion by SHER- 
woop, C. J.—Cline v. Brooks, Admr. of Cline. 


PRACTICE—REFERENCE—NEW TRIAL.—The bill of ex- 





ceptions fails to set out the motion for a new trial, nor does 
it show the exceptions to the report of the referee on which 
appellant relies for a reversal of the case, and the judg- 
ment must be affirmed. Opinion by SHERWOOD, C. J.— 
Rochford v. Creamer. 


CONSTABLE AND SURETIES.— Under sections 24 and 26, 
2 Wag. 845, it is optional with the claimant of fees collected 
by a constable to proceed either by a proceeding in the 
justice’s court, or by a more formal action on the bond 
of the officer. In proceedings before the justice a refer- 
ence to the bond, for the purpose of designating the sure- 
ties, does not make it an action on the bond. cpeien by 
SHERWOOD, C. J.—Rose v. Cobb et al. 


PAYMENT—STATULE OF LIMITATIONS.—It is well settled 
that payment of part of the debt by a co-maker of the 
note, before the same is barred by the statute of limitations, 
takes the case out of the statute as to all of the makers, and 
both on reason and authority, the court holds that pay- 
ment by the administrator of a deceased debtor has the 
same effect. Opinion by SHERWOOD, C. J.— Vernon Co. v. 
Stewart. 


PRACTICE—PROFERT.—The failure to file with the peti- 
tion the instrument sued on can not be taken advantage of 
in the Supreme Court, where the objection was not made 
in the court below. The subject is discussed in Burdsall 
v. Davies, 58 Mo, 138, and H. & St. Joe R. R. v. Knudson, 62 
Mo. 569. The bill of exceptions will be stricken from the 
transcript because filed out of term, no consent appearing 
of record. West v. Fowler, 59 Mo. 40. Opinion by SHER- 
woop, C. J.—Peake v. Bell. 


PRACTICE.—Where an answer is held insufficient on de- 
murrer, and opportunity is given to file a proper pleading, 
this court will not narrowly scan the answer held insufli- 
cient, to see if some faint semblance of a defense may 
not, by an unexpected possibility, be discovered to exist. 
In a suit to charge the separate estate of a wife with the 
payment of her debt, the husband is a nominal party, and 
juigment is properly rendered against the wife and her 
trustee, but not against the husband. Opinion by SHER- 
Woon, C. J.—Staley v. Ivory et al. 

STATUTE OF LIMITATIONS — PAYMENT. — Where defend- 
ant denied a payment in order to let in a plea of the stat- 
ute of limitations, and the proof was that the payment 
was made by a joint-maker of the note, and not by defend- 
ant as averred, it was proper to allow an amendment 80 as 
to meet the proof. §§1,2,3,2 Wag. Stat. pp. 1033, 1034; 51 Mo. 
501; 49 Mo. 404; 53 Mo. 238; 57 Mo. 56. And the payment by 
the co-maker takes the case out of the statute as to him- 
self, and defendant also. Craig v. Callaway Co. Court, 12 
Mo. 94; Lawrence Co. v. Dunkle, 35 Mo. 395; 2 Wag. Stat. 
921, § 30. Opinion by SHERWOOD, C. J.— Burnett v. Mc- 
Crause. 

HUSBAND AND WIFE—SURETY’S EQuITY.—Where, in a 
suit concerning real estate, the wife is the real party in in- 
terest, she is a competent witness. Buck v. Ashbrook, 57 
Mo. 539; Quade v. Fisher, 63 Mo. 325. Equity throws the 
burden of the debt primarily on the property of the debtor, 
and exhausts that in exoneration of the estate of the sure- 
ty. Neimcewicz v. Gahn, 3 Paige, 614; S. C., 11 Wend. 312; 
John vy. Reardon, 11 Md. 465; Sto. Eq. Jur. §§ 642, 1373; 
Wright v. Austin, 56 Barb. 13. And this equity is as avail- 
able in favor of a wife who is surety, as in favor of any 
other surety. Opinion by SHERWOOD, C. J.— Wilcor v. 
Todd et al. 


REMOVAL OF CAUSE FROM STATE TO FEDERAL COURTS. 
—Where a proper application has been made for the re- 
moval of a cause from a state to a federal court, a bond 
given and approved, the jurisdiction of the federal court 
attaches, and the plaintiff can not defeat the removal of 
the cause by dismissing his suit. Stanley v. C., R. I. & P. 
R. R. Co., 62 Mo. 508; Herryford v. The Aetna Ins. Co., 42 
Mo. 148; Kanouse v. Martin, 15 How. 198; Gordon v. Lon- 
gest, 16 Pet. 97. Opinion by SHERWOOD, U.'J.—Beery v. 
C., R. I. §& P. R. R. Co. 

WHEN EVIDENCE OF COUNTY JUDGE ADMISSIBLE TO 
CONTRADICT RECORDS OF COURT.— Although the judge 
of a county court can not be permitted to testify for the 
purpose of contradicting the records of the county court; 
yet, where there appears a manifest erasure of entries made 
and new entries instead of them, his evidence is clearly 
admissible to show the character of the judgment which 
was rendered and erased. If a general judgment be ren- 
dered, when there should have been a special finding on 
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each count of the petition, this court will not reverse, un- 
less it appear from the record that the attention of the 
trial court was specifically called to such error by proper 
motion, especially where the judgment is for the right 
party. Opinion by SHERWOOD, C. J.— Sweet’s Admrs. v. 
Maupin. 

EJECTMENT—LEGAL AND EQUITABLE DEFENSE.—Where 
defendant claims title under an administrator’s sale, and 
it affirmatively appears that there was no order of the court 
authorizing the sale, a conveyance niade upon such a sale 
is void, although all other proceedings were regular, and 
the legal defense can not be upheld. But where the suit is 
brought by heirs of the intestate, and it appears that the 
land sold for its full value, and that the heirs stood by with- 
out objection while the purchaser at the sale made im- 
provements and conveyed the land in good faith to the de- 
fendant,who also for many years occupied and improved the 
same, and these facts were well pleaded, the equitable de- 
fense ought to have prevailed, and it was error in the court 
to disregard it. Jones v. Manly, 58 Mo. 559; Landrum v. 
Union Bank, 63 Mo. 48; Collins v. Rogers, 63 Mo. 515. Opin- 
ion by SHERWOOD, C. J.—Evans v. Snyder et al. 

EqQuiTy — PLEADINGS. — Equitable aid can not be given 
unless sought in the usual way, and can not be invoked by 
motion to set aside a sale under execution on the ground 
of fraud, where the evidence is conflicting and no declara- 
tions of law are asked. p of this court 
have established that in law cases we will not weigh the 
evidence. 15 Mo. 191; 29 Mo. 340; 47 Mo. 322; 50 Mo. 398; 
56 Mo. 479; 43 Mo. 122; 48 Mo. 376; 60 Mo. 72; 59 Mo. 172. 
The cases of Stewart v. Severance, 43 Mo. 322; Turner v. 
Adams, 46 Mo. 95, and Stewart v. Nelson, 25 Mo. 309, were 
proceedings in the nature of bills in equity, and contained 
the substance of a bill. In Neison v. Bedwin, 23 Mo. 13, 
there was a rule to show cause why the sale should not be 
set aside, and an answer filed, and in effect an equitable 
proceeding, although irregular; and likewise in Burge v. 
Atkinson, decided at this term. In Worten v. Hinkle, 20 








Mo. 290, there was a finding of facts, in the nature of a | 
special verdict, and declarations of law, thus affording | 


something which this court could review. 
Stone v. Corbett, 20 Mo. 350, and Neal v. Stone, 20 Mo. 294, 
the point as to whether this court would weigh evidence in 
law cases was not raised, nor considered. And although 
the distinction in the mere form of law and equity plead- 
ings has been abrogated by the code, the distinctive and 
salient characteristics of the two systems of law and equity 


47 Mo. 322. In | 


remain as well pronounced as before. State v. St. Louis | 


Circuit Court, 41 Mo. 574. Opinion by SHERWOOD, C. J.— 


Holden v. Vaughn’s Admrs. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 


January Term, 1877. 


Hon. E. G. Ryan, Chief Justice. 


&6 7 P. Ang } Associate Justices. 


APPEAL—PRESUMPTION.—On appeal from a judgment of 
nonsuit, if the bill of exceptions does not purport to con- 
tain all the evidence, and there are no exceptions to the 
rulings of the court on the trial, this court must presume 
that the evidence was such as to sustain the nonsuit. 
Greening v. Bishop, 39 Wis. 552. Opinion by Lyon, J.— 
Buckstaf v. Buckstaf’. 

BURDEN OF PROOF—CONTRIBUTORY NEGLIGENCE.—1. 
In the absence of any evidence on the part of a plaintiff 
who sues for injuries alleged to have been caused by de- 
fendant’s negligence, tending to show that he was himself 
chargeable with contributory negligence, the presumption 
of law is that he was free therefrom, and the burden of 
proof as to such contributory negligence is upon the de- 
fendant. 2. If contributory negligence conclusively ap- 
pears from plaintiffs own evidence, he will be non-suited ; 
while, if the evidence merely tends to show negligence, the 
question will be for the jury. Opinion hy Lyon, J.—Hoyt 
v. City of Hudson. 

Doe LAW—PLEADING.—1. If a dog has killed or worried 
sheep, and its owner has been notified of the fact for 
twenty-four hours, any person may kill the dog if there- 
after found ont of the inclosure or immediate care of its 





owner or keeper; and a written notice to the owner is not 
required. 2. Where the question of the owner’s knowledge 
of the dog’s vicious acts, though not properly raised in the 
pleadings, has been fairly tried upon evidence received 
without objection, the defect will be remedied by amend- 
ment before or after judgment, and disregarded on appeal. 
Opinion by LYon. J.—Miller v. Spaulding et al. 


LiQquOR LAW—PRESUMPTION.—1. The decision in Dillon 
v. Linder, 36 Wis., 344, that all rights of action given by, 
and all actions brought under, ch. 127 of 1872 (the “ Graham 
Liquor Law”’) which had not proceeded to final judgment 
before the repeal of that act (by ch. 179 of 1874), fell with 
such repeal,—adhered to, and applied to an action upon 
the bond, under sec. 1 of that Chapter. 2. Where the evi- 
dence is not preserved in the bill of exceptions, it will be 
presumed in favor of a judgment for the plaintiff, that the 
evidence sustained the complaint ; but if the complaint does 
not state facts which constituted a cause of action when 
the judgment was rendered, it will not be presumed that 
ether facts constituting a cause of action were proven. 
Opinion by LYON, J.—Farrell v. Drees et al. 


INSURANCE CONTRACT.—If the agent of an insurance 
company, empowered to take risks and issue policies, 
knows, when he issues a policy, that there is other insur- 
ance upon the property, his failure to write the company’s 
consent thereto in the instrument will not defeat an action 
thereon, although the policy itself declares that it shall be 
void in case the assured “shall have or shall hereafter 
make any other insurance upon the property without the 
consent of the company written herein ;” and also declares 
that ‘‘ the use of general terms, anything less than a dis- 
tinct, specific agreement, clearly expressed and indorsed 
upon the policy, shall not be construed as a waiver of any 
printed or written restriction therein.’’ Opinion by Lyon, 
J.—Roberts v. Continental Insurance Co. 


EVIDENCE.--1. The written declarations of a party upon 
the subject-matter of the controversy, which were made 
after the controversy had arisen and are in accord with his 
evidence at the trial, should not be admitted as evidence 
in his favor. But where such declarations are not of a 
character to strengthen the evidence in favor of such party, 
their admission is not a ground of reversal. 2. The rejec- 
tion of evidence bearing only upon the amount of plaintiff's 
damages is not material error, where the jury find that 
plaintiff has no cause of action. 3. In anaction for breach 
of warranty of a mare, where the plaintiff claimed that soon 
after the purchase the animal was found to have a bone 
spavin, defendant was permitted to testify that he did not 
think it possible that, when he sold her, she could have had 
a bone spavin without his knowing it. Held, no error. Opin- 
ion by LYON, J.—Finch v. Phillips. 





ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


February Term, 1877. 


Hon. JAMES L. WORDEN, Chief Justice. 
** HORACE P. BIDDLE, 
“WILLIAM E. NIBLACK, 
“ SAMUEL E. PERKINS, 
‘* GEORGE V. Howk, 


RIGHT TO A NEW TRIAL AS MATTER OF RIGHT.—In ac- 
tions to enforce specific performance concerning real es- 
tate, and to set aside conveyances as fraudulent, the losing 
party is not entitled to a new trial as of right under section 
601 of the Code, (2 R. 8., 1876, 352; 37 Ind. 514; 47 Ind. 534) ; 
and actions to foreclose mortgages upon, and to enforce 
liens against, real estate fall within the same rule. Judg- 
ment affirmed. Opinion by NIBLACK, J.—Shular v. Shular. 

FAILURE OF WARRANTY — MEASURE OF DAMAGES.— 
Where a horse is warranted to be sound and afterwards 
proves to be unsound, the measure of damages is the differ- 
ence between the actual value of the horse at the time of 
the sale and the price paid, and not such difference, with 
the necessary expenses of finding and caring for the horse 
during his unfitness for use caused by such unsoundness, 
added thereto. 44 Ind. 490; 50 Ind. 303. Judgment reversed. 
Opinion by BIDDLE, J.—Trittipo v. Lacy. 

PROMISSORY NOTE—PRINCIPAL AND SURETY—PLEAD- 
ING.—When two parties are sued in the same action and 
one files a separate answer to the complaint, not in the nat- 
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ure of a cross-complaint against his co-defendant, such 
co-defendant can not, under the code, demur or reply to, 
or join issue in any manner upon such separate answer ; 
and in such a case the finding and judgment of the court 
on an issue joined on such separate answer by the plaintiff 
will not necessarily conclude or determine any of the 
merely relative rights of the defendants, as between them- 
selves. Where.the principal and surety are sued on a 
joint note, and a joint jndgment is taken against them, the 
principal having made default and the surety having 
pleaded his suretyship, the principal can not afterward 
claim that the surety is estopped by such joint judgment 
from maintaining an action against him. Judgment af- 
firmed. Opinion by Howk, J.—Harvey v. Osborn. 

RIGHT TO PURCHASE GOVERNMENT BONDS TO AVOID 
TaxXEs.—Any person has a right to exchange money on de- 
posit in a bank for U. S. bonds at any time, though the ex- 
press purpose in the transaction be to exchange money 
which is taxable for bonds which are not taxable. The 
money is taxable either in the hands of the depositor or in 
the hands of the bank, so that the revenue is not defrauded. 
And where a bank issued ;its receipt to a depositor, ac- 
knowledging the receipt for safe keeping of $14,500 in U. S. 
bonds, said bonds to be returned at any time when called 
for, such bank can not avoid its obligation to deliver the 
bonds according to the terms of the instrument, on the 
ground that the depositor fraudulently refused to list his 
money on deposit and thereby avoided paying the tax on 
it, even though the bank assisted him in the fraud. Judg- 
ment affirmed. Opinion by WORDEN, C. J.—Stilwell, Admz., 
et al. v. Corwin, Admr., etc. 

WITNESSES—RIGHT OF HUSBAND OR WIFE TO TESTIFY 
WHEN PARTIES.—The Code provides (2 R. S., 1876, 132-133) 
that “ any person, party in a civil action, may testify in his 
own behalf, or in behalf of any other party or parties 
therein, and any one person or party in a suit may compel 
any other person or party therein to testify under the same 
regulations as other witnesses may be compelled;” and 
also, that “ husband and wife, as to matters for or against 
each other, shall not, in any case, be t witn 
It is the duty of the courts, in cases where the rights of 
parties may depend upon the testimony of such husband 
or wife to any extent, to so construe the above recited pro- 
visions as to allow husband or wife to testify when called 
by such other parties as a witness in their behalf, even 
when such testimony of either husband or wife must nec- 
essarily affect, in some degree, the rights of the other. 
38 Ind. 498; 46 Ind. 1; 52 Ind. 434. And where the husband, 
a party to the suit, had no interest in the suit, except such 
as a husband naturally has in the rights and property of 
his wife, who was one of the real parties in interest, the 
court erred in refusing to permit him to testify in behalf of 
the plaintiffs, both when he and his wife were plaintiffs, and 
when, in the course of the trial, they were subsequently 
made defendants. Judgment reversed. Opinion by HowK, 
J.—Sutherland v. Hawkins. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF NEBRASKA. 


May Term, 1877.: 


Hon. GEORGE B. LakE, Chief Justice. 


DANIEL GANTT. 
“ SaMUEL MaXwELL, | Associate Justices. 


ALLEGATION OF FRAUD—APPEAL IN EQUITY CASES.— 
In order to rescind a contract on account of fraud, the 
particular and precise circumstances which constitute the 
alleged fraud must be set forth in the petition. 2. Whena 
demurrer to a petition in a suit in equity is sustained in the 
district court, the cause may be taken by appeal to the su- 
preme court. Stewart v. Carter, 4 Neb. 564, distinguished. 
Judgment affirmed. Opinion by MAXWELL, J.—Arnold v. 
Baker. . 





ASSESSMENT—OATH OF ASSESSOR.—1. A valid assess- 
ment is an essential pre-requisite to any exercise of the 
taxing power by the board of county commissioners. 2. 


cer administering it, and attached to the assessment roll, 
must be substantially complied with; and without such 
compliance with the law, no jurisdiction can be conferred 
on the board of commissioners in the matter of the taxa- 





tion of property. Judgmentreversed. Opinion by GANTT, 
J.—Morrill v. Taylor. 

CONVEYANCE OF REAL ESTATE BETWEEN HUSBAND 
AND WIFE.—By the common law neither husband nor wife 
could convey lands to each other; and our law still regards 
them, in relation to each other, as one person, notwith- 
standing the statute enlarging the rights of the wife. But 
where it is apparent that a deed, given by the husband to 
the wife, of property purchased with the money of the wife, 
but taken in the name of the husband, has been made in 
pursuance of a valid antenuptial agreement, or upon a 
sufficient consideration, it may be sustained in equity. 
Judgment reversed. Opinion by MAXWELL, J.—Aulitman 
et al. v. Obermeyer. 

BONDS IN AID OF WORKS OF INTERNAL IMPROVEMENT.— 
Precinct bonds may be issued to aid in building a public 
wagon-bridge across the Platte River, that being a work of 
internal improvement. Where the vote is regular in all 
other respects, it is not a valid objection to the bonds is- 
sued in pursuance thereof, that the proposition contained 
a provision for collecting tolls from persons crossing the 
bridge, especially after the bonds have passed into the 
hands of innocent persons. In voting aid to works of in- 
ternal improvement, itis not necessary that the proposition 
shall contain a provision for the levy of a tax to pay the 
principal of the bonds, but simply to pay the interest 
as it falls due. As to the principal, it is made the 
duty of the proper officers to levy taxes to pay it independ- 
ently of any vote on that subject; but this can not be done 
until after the year 1880. Opinion by LAKE, C. J.—Fremont 
Building Association v. Sherwin. 
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ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1877. 


Hon. HORACE GRAY, Chief Justice. 
JAMES D. COLT, 
“ SETH ; 
‘* Marcus MorTON, 
** WILLIAM C. ENDICOTT, 
‘¢ CHARLES DEVENS, JR. 
** -OT1s P. LorD, 


DEFECTIVE HIGHWAY.—1. A town is bound to erect bar- 
riers or railings, when a dangerous place is in such close 
proximity to the highway as to make traveling in the high- 
way unsafe. Stevens v. Boxford, 10 Allen, 25; Babson v. 
Rockport, 101 Mass. 93; Britton v. Cummington, 107 Mass. 
347. 2. Butitis not bound to do so to prevent travelers 
from straying from the highway, although there is a dan- 
gerous place at some distance from the highway, which 
they may reach by so straying. Sparhawk v. Salem, 1 Al- 
len, 30; Adams v. Natick, 13 Allen, 429; Murphy v. Glouces- 
ter, 105 Mass. 470; Com. v. Wilmington, 105 Mass. 599; 
Warren v. Holyoke, 112 Mass. 362. Opinion by Gray, C. J. 
—Puffer v. Orange. 

TRUSTEE PROCESS—LEGACY IN HANDS OF EXECUTOR.— 
1. A pecuniary legacy, payable to the principal defendant, is 
attachable by trustee process in the hands of the executor. 
2. But if the legatee be indebted to the testator in a larger 
amount, the executor is entitled to retain the legacy in 
part satisfaction of the debt. Gen. Stats. ch. 142, § 26; 
Green v. Nelson, 12 Metc. 567; Blackler v. Boott, 114 Mass. 
%. 3. A legacy of a fractional, undivided interest in a 
chattel, of which the executor is in no sense the keeper or 
holder, can not be attached by this process as the “ goods, 
effects or credits’ of the legatee in the hands of the exec- 
utor. Opinion by AMES, J,—Nickerson v. Chase. 

AUDITOR’S REPORT.—1l. An auditor’s report is prima 
JSacie evidence of the facts found by him, and, in the absence 
of other testimony, would be so controlling that the party 
in whose favor it is will be entitled to a verdict in accord- 
ance with its terms, unless its conclusions seem to be in- 
consistent, as matter of law, with other facts therein 
stated. Gen. Stats. ch. 121, § 46; Ropes v. Lane, 9 Allen, 
502; Morrill v. Keyes, 14 Allen, 222. 2. The auditor is not 
bound to report the grounds of his conclusion, or all the 
evidence introduced before him. Any ambiguity or incom- 
pleteness of the report in that respect could be taken ad- 
vantage of only by motion to recommit it to the auditor. 
Thayer v. Manhattan Ins. Co., 112 Mass. 820. Opinion by 
Gray, C. J.—Newell v. Chesley. ~ 
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REMOVAL OF ACTION FROM STATE CoURT TO UNITED 
STaTES CIRCUIT CouRT.—A petition for the removal of a 
cause from a state court into the Circuit Court of the 
United States must, by the terms of the Act of Congress of 
1875, ch. 137, § 3, be filed “before or at the term at which 
said cause could be first tried, and before trial.’ The 
manifest purpose and effect of this legislation are that a 
party, who intends to remove a case from a state court to 
a federal court for trial, shall do so, not only before trial 
in the state court, but at the first term at which a case is at 
issue for trial and might be ordered to be tried there. By 
our Practice Act, an action at law is deemed at issue as 
soon as an answer is filed, and no further pleading is re- 
quired, except by order of the court. Gen. Stats. ch. 129, 
§ § 23,28. Cases may be, and often are, tried at the first 
term at which they are entered. And the rule of this court, 
which requires that at each term for the trial of cases by a 
jury atrial list shall be prepared on the first day of the 
sitting of the court, allows any case to be placed upon the 
list afterwards by order of the court. Rule 22, 104 Mass. 
563. The present case was therefore at issue, and could, by 
the law and practice of this Commonwealth, have been 
tried at April term, 1875; and this petition for removal, filed 
at September term, 1876, comes too late. 2 South. Law Re- 
view, 311, note; Scott v. C. & S. R. R., 6 Bissell, 529, 536; 
Ames v. Col. C. R. R. 4 Dillon. Opinion by Gray, C. J.— 
N. ¥. Warehouse § Sec. Co. v. Loomis. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


January Term, 1877. 





Hon. ALBERT H. HORTON, Chief Justice. 
‘6 ze a Associate Justices. 


NOTICE OF PROTEST—SERVICE BY NOTARY—UNCONSTI- 
TUTIONAL ACT.—1. It is not the official duty of a notary 
public by the general law-merchant, or the statute of this 
state, to give notice of the protest or dishonor of a bill or 
note ; and although it is usual and convenient for the notary 
to give the notice in such case, he is the mere agent of 
the holder or party authorized to give the notice. 2. Sec- 
tion (1) of chapter 110 of the laws of 1871, p. 270, is uncon- 
stitntional and void, because in conflict with section 16 of 
article 2 of the Constitution of the State, as the subject- 
matter therein contained is not expressed in the title of 
the act. Judgment affirmed. Opiuion by Horton, C. J. 
Valentine, J., concurring; Brewer, J., dissenting.—Swayze 
v. Britton. 

JURISDICTION—RECEIVER.— 1, Where the “title of the 
plaintiff, according to the petition, rests upon his appoint- 
ment as receiver by a court of another state, and 
the jurisdiction of the state is specially denied, 
and no testimony is offered as to its jurisdiction, 
and no record produced of its proceedings, and the court 
is one whose jurisdiction is not determined by the consti- 
tution of the state in which it exists, and there is nothing 
to show whether it was a court of general or limited juris- 
diction, or in what manner or by what process it claimed 
to have acquired jurisdiction, or in what proceedings it 
made the appointment: Held, that a finding of the district 
court against the plaintiff will not be reversed in this court. 
2. Section 121 of the Code of Civil Procedure, General Stat- 
ute, page 652, applies only to the courts and officers of this 
state. Judgment affirmed. Opinion by BREWER. J.— 
Kronsberg v. Elder et al. 





All the justices concurring. Judgment affirmed. Opinion 
by BREWER, J.— Thompson v. Higinbotham. 


REVISION OF STATUTES—RULE OF CONSTRUCTION—ME- 
CHANICS’ LIENS ON RAILROADS REPEALED.—1l. In the 
general statute the legislature intended to present a revi- 
sion of all the laws of a general nature then in force in this 
state. 2. By section 1 of chapter 119 of the general statutes 
itprescribed what acts should form the general statute ; and 
by section 2, it in terms repealed “ all other acts of a general 
nature embodied or re-enacted, in whole or in part, in any 
of the statutes hereinbefore enumerated or repugnant 
thereto.” 3. In determining the scope of this repealing 
clause, these rules obtain: (1.) No matter how many differ- 
ent subjects or sections are included in a prior act, if any 
one of them is embodied or re-enacted in the general stat- 
ute, the entire act is repealed. (2.) It is not essential that 
the exact phraseology or the exact provision be retained. 
The idea is, that ifthe attention of the legislature was di- 
rected to the prior act, and if it took certain portions for 
incorporation in the general statutes, although in so doing 
it changed somewhat the phraseology or partially enlarged 
or restricted the provision, it thereby manifested its inten- 
tion to drop from the laws all the remaining portions of 
that act. (3.) An act amending an act is to be taken as 
simply a portion of the amended act, and not as an inde- 
pendent statute. (4.) Chapter 45 of the laws of 1865, which 
purported to authorize mechanics’ liens upon railroads, 
was repealed by the general statute. All the justices con- 
curring. Judgment affirmed. Opinion by BREWER, J.— 
Burgess v. The M.C. G N. W. R. R. Co. 


Costs.—Where an action is commenced, as is claimed, 
under the act for contesting county seat and other elections, 
(Laws of 1871, page 190, et seqg.), by certain electors of a 
certain school district against the members of the school 
board of such school district, to contest an election authoriz- 
ing the issue of certain school district bonds and to restrain 
the issue of such bonds, and afterwards the defendants 
cease to be members of said school board, becoming merely 
private citizens of said school districts,and others who 
have been appointed to take their places issue said bonds, 
and afterwards still others, who are opposed to said elec- 
tion and to everything done thereunder or in pursuance 
thereof, are elected and become members of said school 
board: Held, thatit is error for the court, against the ob- 
jections of the said defendants, to allow the said plaintiffs 
to change their cause of action, setting forth new facts and 
making new parties, and to litigate, at the costs of the origi- 
nal defendants, the questions whether the county commis- 
sioners shall be restrained from levying taxes to pay said 
bonds, and whether the county clerk shall be restrained 
from putting such taxes on the tax roll. Judgment re- 
versed. Opinion by VALENTINE, J. Brewer, J., concur- 
ring; Horton, C. J., not sitting.—Beyer et al v. Reed et al. 


CONTEMPT—WRITING INSULTING LETTER TO JUDGE.— 
1. For sneering, insulting and disrespectfnl language used 
by an attorney to a judge, before whom a matter is pend- 
ing, concerning such matter and the judge’s ruling thereon, 
the attorney may be punished by a fine, as for a contempt. 
2. Such language as the following, coming from an attorney 
to a judge in a matter still pending before him: “ The ruling 
you have made is directly contrary to every principle of law, 
and everybody knows it, I believe ;”’ and that it is “‘ my desire 
that no such decision shall stand unreversed in any court I 
practice in,” is insulting and disrespectful. 3. It is imma- 
terial whether this language is used in oral address in the 
hearing of others, or in a written communication to the 
judge. 4. An attorney, as an officer of the court, is under 
special obligations to be considerate and respectful in his 





SHERIFF’S SALE—CONFIRMATION.—1. Where it appears 
by.the return of the sheriff, and thé affidavits of the pub- 
lisher and the foreman of the newspaper, that notice of 
sale was published in the several issues of the paper 
as required by law, such publication will be held sufficient, 
although the affidavit of a party is filed that he examined 
eight or ten copies of one of said issues and found that 
portion of said notice, including the description of the 
property, was illegible. 2. An affidavit to be used as evi- 
dence should state facts positively, and not merely upon 
belief. City of Atchison v. Bartholow, 4 Kas. 124. 3. An 
affidavit may be sworn to before a register of deeds. Gen. 
Stat. p. 598, section 1. 4. While it may be irregular for a 
court to make an order confirming asale upon the filing of a 
certain affidavit, yet, if the affidavit is filed as required, the 





duct and communications to the court or judge. 5. A 
judge will wisely overlook any mere hasty, unguarded ex- 
pression of passion or disappointment, even though disre- 
spectful, or simply notice it by a reproof. But where an 
attorney insists upon a right to use such disrespectful lan- 
guage, or is in the habit of so using it, or fails, when his at- 
tention is called to it, to apologize therefor, it may become 
the clearest duty of the judge to punish him for contempt. 
6. On an appeal from an order punishing for contempt, the 
mere question of the advisability of the court’s action is not 
the matter of consideration; it is the question of power, 
and whether the act or word punished is in fact a con- 
tempt. All the justices concurring. Judgment affirmed. 
Opinion by BREWER, J —In re Prim. 

INSTRUCTIONS — AMENDMENT AFTER VERDICT.— The 


substantial rights of the defendant are not prejudiced. principal issue made by the pleadings, and the principal 
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question litigated at the trial, was: What was the selling 
price per thousand of certain apple trees, at Quincy, Illin- 
ois, in the spring of 1870? Under the pleadings, the defend- 
ant was entitled to recover from the plaintiff one-half of 
the difference between the actual selling price of said trees 
and the price at which the plaintiff furnished said trees to 
the defendant. The defendant alleged in his answer that 
the actual selling price was $35.00 per thousand, and that 
the plaintiff furnished the trees to him at $50.00 per thou- 
sand. The evidence of the various witnesses at the trial 
showed that the selling price was from $32.50 per thousand 
up to $50.00 per thousand. The court instructed the jury 
to find what the selling price was in accordance with the 
evidence. The jury found generally for the defendant; but 
what they found that said selling price was, can not be told 
from the verdict. The defendant then, with leave of the 
court, amended his answer so as to allege that the said 
selling price of said trees was only $32.50 per thousand in- 
stead of $85.00, as he had formerly alleged. The court then 
rendered judgment in accordance with the verdict, and in 
favor of the defendant and against the plaintiff, for costs. 
Held, that no substantial error was committed by giving 
said instruction, or by allowing said amendment, or by any 
other ruling of the court. Judgment affirmed. Opinion by 
VALENTINE, J.—Baird v. Truitt et al. 








NOTES. 

ESTOPPEL AS APPLICABLE TO MARRIED WOMEN.—A 
correspondent in Logansport, Ind., writes: As pertinent to 
the subject of Estoppels, recently discussed by one of your 
correspondents, it may be of interest to call your attention 
to a decision of our own supreme court. In the case of 
King v. Rea et al., at this (May) term, the court held that, 
when a married woman joins with her husband in a convey- 
ance of lands held in her own right, which purports to con- 
vey.the entire estate therein, she is estopped from after- 
wards setting up any title to the lands so conveyed, whether 
it existed at the time of making the conveyance, or was 
subsequently acquired. Citing 7 Mass. 14; 4 Bibb, 433; 6 N. 
H. 17; 2 Hill, 554; 2 Head, 384; 11 How. 297; 52 Ind. 68. 


A TAX of $50 upon all lawyers in this city has been sug- 
gested, and a bill has been introduced in the city council to 
that effect. If passed, it will probably have a good effect in 
excluding a class of lawyers who are no credit to the pro- 
fession. It will perhaps be felt somewhat severely by the 
younger members of the bar, whose practice may not be 
able to stand so heavy a draft for a license fee. For this 
reason, while the principle of the tax is good, and the effect 
will no doubt be beneficial, both to the exchequer of the city 
and the personnel of the bar, it might be well to apportion 
the tax in some way, having regard to the number of years 
the person has been in practice. 


A WASHINGTON dispatch says: United States District 
Attorney Howard, of Utah, has left for Salt Lake, after 4 full 
understanding with the President and Attorney-General, 
and with assurances that he will be supported in the 
prosecution of Brigham Young on any competent evidence 
implicating him in the Mountain Meadow Massacre. He 
has also been directed to prosecute the prophet on the 
charge of a misappropriation of government funds while 
he was an Indian agent, provided the alleged crime is not 


THE plaintiff's solicitors ’ write to the London Times: 
“In a suit now pending it has-taéken just eighten months to 
get the first inquiry directed by the decree disposed of. 
This having been now decided by the court, we require an 
appointment to proceed on the other inquiries as directed 
by the Vice-Chancellor. On applying at chambers for an 
appointment before the chief clerk, we were informed that 
the earliest we could have was on the Sth of June. If this 
is the state of the business in chambers now, what will it 
be when the chamber work of the new judge has to be done 
among the present staff? We wish those in authority would 
appreciate how difficult it is for us, who have to meet our 
grumbling and anxious clients, to satisfy them of the cause 
or necssity of such delays.” 

On Tuesday last, in the case of State v. Bogardus, the St. 
Louis Court of Appeals rendered a decision, reversing a 
conviction in the court of criminal correction under the 
statute, for the prevention of cruelty to animals. The evi- 
dence in the court below, showed that at the Abbey Race 
Track a man threw up pigeons, two at a time, and that the 





defendant, in the presence of a number of persons, shot the 
pigeons in the air with a gun, to show his skill; that the 
birds dropped dead when shot; that they were furnished by 
the owners to be shot at; that pigeons like these are eaten 
as food and bought and sold for that purpose, and that they 
were so eaten when shot. The statute under which the 
conviction was obtained, provided that if any person shall 
needlessly mutilate or kill any living creature, he shall be 
guilty of a misdemeanor. The court held that “in the 
present case there was no mutilation, or anything ap- 
proaching to it. The birds were killed in amore humane 
way than by wringing their necks, which is an ordinary 
method of destroying life in pigeons, when they are killed 
merely with a view to their being eaten.” 

AT THE general term of the New York Supreme Court 
for the first department last week, on an appeal from an 
order of the special term directing a reference in an action 
to recover $60,000 for services as an attorney and counselor, 
the court reversed the order. Davis, P. J., delivering the 
opinion of the court, said: “‘ There is no fixed rule which 
prevents the reference of an attorney’s accounts for servic- 
es to another attorney; and yet courts should be careful 
to avoid referring such cases to members of the same pro- 
fession, when there appears upon the face of the claim 
good reason to suppose that the client’s resistance on the 
ground of exorbitance and oppression may prove to be 
well founded. It is not because such referees will not do 
equal or full justice to the parties, but because of a general 
impression that on the question of compensation for legal 
services lawyers may not be—sometimes are not—unpreju- 
diced in determining values. A physicianis not chosen asa 
referee on physicians’ accounts; nor are clergymen, when 
a pastor sues for the value of his services ; and so also as to 
all other trades and professions ; and in the popular mind it 
is, not without some show of reason, thought invidious, that 
lawyers only should be selected to determine the claims of 
lawyers. Itis better for the profession and for the courts 
that this should not be so, and the honor and well-being of 
the profession requires that lawyers should not be thought 
to shrink from an examination of their charges by a jury, 
enlightened by the opinions of other lawyers as witnesses, 
and by the instructions of the courts.” 


CHINAMEN AS WITNESSES.—In the course of a trial in 
Baltimore last week, an interesting letter from Dr. 8S. Wells 
Williams of Yale, and Professor Gilman of Johns Hopkins 
University was read in relation to judicial oaths and their 
effect among the Chinese. Dr. Williams resided for many 
years in Cuba, and is well informed upon the subject. The 
question of a Chinese oath, he says in the letter, has been 
a perplexing one everywhere in China, whenever the na- 
tives there come into the Consular Courts, established at 
all the ports, and into those in Hong Kong and Macao. 
Knowing nothing of the true God, they can not have any 
oath referring to Himin their courts or anywhere else. 
He thinks that in the Consular Courts no effort is made to 
exact an oath, but the witnesses are simply warned that, if 
they are found out to have given false testimony, they are 
liable to punishment for lying. To settle a dispute among 
themselves, they often resort to a temple, wherein there is 
one of their natural Gods, and cut off a cock’s head, smash 
a plate or make some other sign, as a token of what they 
wish to happen to themselves in case they do not do what 
is promised, or are guilty of the charge. This can not be 
done in their own courts where there are no idols. The 
witnesses are often tortured or threatened to make them 
say this or that. The witnesses in a native court in genera} 
give as fair an account of a transaction, as they give in their 
common intercourse with each other. By experience they 
have learned that, in order to get along in life, acertain de- 
gree of truth is necessary. Few, or none of them expect 
that an invocation or oath to or before an idol would 
have much weight or carry a conviction to make a 
man speak the truth when otherwise he would lie. The 
ceremony of killing a cock is rather an imprecation of like 
punishment to himself, than a call on a spiritual -being, who 
knows the heart and whom he fears, to attest the truth of 
what he says. Consequently stich ceremonies are not 
general, for they do not carry much weight. The experi- 
ence in Consular Courts in China is favorable to the gen- 
eral credibility of the testimony. The witness is more 
afraid of the revenge of the defendants, if his testimony 
implicates them, than he is of the officer on the bench ; for 
the family of the man may charge his defeat or execution 
— testimony of the witness and take their revenge on 











